
  

 

 

UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF NEW YORK 

  

 Chapter 11  

 Case No. 19-20905  

  

  

  

CONTINENTAL’S OPPOSITION TO THE COMMITTEE’S MOTION TO  
DENY AS MOOT THE DIOCESE’S MOTION TO APPROVE PROPOSED 

INSURANCE SETTLEMENTS TO FUND SURVIVOR COMPENSATION TRUST 
 

The Continental Insurance Company (“Continental”) hereby opposes the 

Committee’s motion (the “Motion,” Dkt. No. 2296) for entry of an order denying as moot 

Debtor’s Motion to Approve Proposed Insurance Settlements To Fund Survivor Compensation 

Trust (the “9019 Motion,” Dkt. No. 1538).1    

I. Introduction 

The Committee’s Motion seeks entry of an order denying Debtor’s 9019 Motion 

on the ground that both the settlement agreement between Debtor and Continental (the 

“Continental Settlement”) and the 9019 Motion itself are moot.  For the reasons set forth below, 

the Motion is wrong on both counts.  

An issue is moot “only when it is impossible for a court to grant any effectual relief 

whatever to the prevailing party.”2  Here, nothing that has transpired since the parties entered into 

the Continental Settlement and Debtor filed the 9019 Motion has deprived the Court of the ability 

                                                 
1   All referenced filings are in the base bankruptcy case unless otherwise noted. 
2  Campbell-Ewald Co. v. Gomez, 577 U.S. 153, 161 (2016), quoting Knox v. Service Employees, 567 
U.S. 298, 307 (2012).  
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to grant Continental effectual relief.  Accordingly, the 9019 Motion and Continental Settlement 

are not moot and remain “live.” 

II. Background 

A. The Continental Settlement  

In early 2022, following extensive negotiations in mediation, Debtor, together with 

its parishes and other non-debtor Catholic entities that share insurance coverage with Debtor 

(collectively, the “DOR Entities”) reached settlement agreements with Continental and three 

other insurers (collectively, the “Insurers”), subject to the approval of this Court, to resolve all 

disputes regarding whether liability policies issued by the Insurers provide coverage for sexual 

abuse claims asserted against the DOR Entities.  The terms of the parties’ settlements were set 

forth in four separate and distinct settlement agreements (collectively, the “Insurer Settlements”).3    

Each of the Insurer Settlements included comparable terms and conditions, but they were in no 

way dependent upon one another.  

The Continental Settlement provides, among other things: 

• Continental shall pay $63.5 million into a claimant trust to be established under a plan 

of reorganization to be filed by Debtor, which Debtor “agree[d] and represent[ed] . . . 

constitutes a fair and reasonable compromise [amount];”4   

• In exchange for its settlement payment, Continental would (a) be released from paying 

additional amounts for any underlying sexual abuse claims under the Continental 

                                                 
3  In addition to Continental, the DOR Entities entered into settlements with (a) certain London 
Market Companies (“LMI”) (Dkt. No. 1538-1), (b) certain Underwriters at Lloyd’s, London 
(“Underwriters”) (Dkt. No. 1538-2), and (c) Interstate Fire & Casualty Company and National Surety 
Company (collectively, “Interstate”) (Dkt. No. 1538-3).     
4  Continental Settlement (Dkt. No. 1538-4), §§ 1.1.40, 3.1 & 3.4. 
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policies,5 (b) receive a buy-back of such policies,6 and (c) “have no obligation to pay, 

handle, object, or otherwise respond to any claim against” the DOR Entities;”7  

• Debtor would file a motion, pursuant to Bankruptcy Rule 9019, asking this Court to 

enter an order finding that Continental’s settlement payment “constitutes a fair and 

reasonable settlement of the disputes and of their respective rights and obligations 

relating to the Diocese Policies” and that “approval of the Continental Settlement . . .  

is in the best interest of the bankruptcy estate, the Debtor’s creditors, and other 

Entities;”8  

• Debtor would file a bankruptcy plan “consistent with” and incorporating the 

Continental Settlement which “shall not deprive Continental of any right or benefit 

under this Settlement Agreement or otherwise adversely affect the [i]nterests of 

Continental under this Settlement Agreement;”9 and 

• The bankruptcy plan filed by Debtor would create a trust responsible for making any 

and all payments to the underlying tort claimants, provide Continental with the 

protections of injunctions and releases as described in the Continental Settlement, and 

provide Continental with indemnification protection against channeled claims.10 

The Continental Settlement expressly noted the parties’ “knowledge and 

understanding that the Committee has not indicated its support or consent to this Settlement 

                                                 
5  Id., § 4.1. 
6  Id., § 4.4. 
7  Id., § 2.11. 
8  Id., § 2.1 & Exhibit 1, ¶¶ D & G. 
9  Id., § 2.2. 
10  Id., §§ 2.2.1 to 2.2.7.11  Id., § 6.1.3. 
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Agreement and that the Committee and Tort Claimants may object to the approval of this 

Settlement Agreement or confirmation of the Plan.”11  In the event that the Committee objected 

to the Continental Settlement, Continental and the DOR Entities “mutually agree[d] to cooperate 

fully in opposing such action or proceeding.”12    

B. The 9019 Motion 

In accordance with its obligations under the Continental Settlement and other 

Insurer Settlements, Debtor filed the 9019 Motion seeking the Court’s approval of the Continental 

Settlement and other Insurer Settlements under Bankruptcy Rule 9019 and § 363 of the 

Bankruptcy Code.  Although Debtor filed just a single motion, that motion—the 9019 Motion—

by its terms sought approval of four separate settlements with different insurers, explaining the 

distinct coverage issues raised by each settling insurer.13   

The 9019 Motion summarized the steps Debtor and its advisors had taken to assess 

the reasonableness of each of the Insurer Settlements and whether those settlements were in the 

best interest of the estate.   

First, Debtor explained that, “[b]efore making the decision to settle with the 

Settling Insurers, [it] considered several alternative strategies for monetizing its insurance assets, 

including moving forward with litigation in the above-captioned adversary proceeding . . . or 

assigning its insurance policies to the Trust for post-confirmation coverage litigation.”14  Debtor 

ultimately determined, however, “that the interests of survivors in this case would be best served 

                                                 
11  Id., § 6.1.3. 
12  Id., § 8.1. 
13  9019 Motion, ¶¶ 6 and 30-36.  The 9019 Motion summarizes the specific coverage defenses 
asserted by Continental in ¶ 35 of the 9019 Motion. 
14  Id., ¶ 4. 
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by achieving certainty with respect to a very substantial insurance contribution rather than risking 

the cost, extensive delay, and uncertain outcome of litigation in pursuit of the theoretical 

possibility of a larger recovery at some point in the distant future.”15   

Second, in order to determine the reasonableness of the proposed settlements, 

Debtor and its professionals reviewed and analyzed all of the factual, legal, and coverage issues 

underlying the 513 proofs of claims (“POCs”) asserting sexual abuse claims against Debtor, 

including those filed after the bar date.16  Debtor noted that each of the POCs alleged “various 

degrees of abuse by perpetrators alleged to be priests of the Diocese, employees of DOR Entities, 

clerics and sisters of religious orders, and other third parties.”17  Based upon that review, Debtor 

determined that “approximately one-quarter to one-third” of the POCs were, “from either an 

insurance recovery and/or legal liability perspective, low- or no-value claims.”18  

Third, Debtor and its advisors engaged a top-shelf claims valuation expert (Gnarus) 

to review the POCs and provide its own independent assessment of the value of the underlying 

claims.  As Debtor explained, Gnarus’ analysis “support[ed] a valuation range for abuse claims 

consistent with the level of funding the Diocese intends to propose for the Trust in its Plan.”19   

Finally, Debtor and its professionals separately considered “[l]itigation risks, 

insurance defense strengths and weaknesses, the Committee’s position in mediation, and the 

strengths, weaknesses, and potential settlement value of various claims asserted against the 

                                                 
15  Id.  
16  Id., ¶¶ 24-26. 
17  Id., ¶ 24. 
18  Id., ¶ 26 
19  Id., ¶ 38.   
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Diocese.”20   

In support of the 9019 Motion, Debtor’s insurance coverage counsel submitted a 

detailed declaration discussing the disputed coverage issues and the risks and costs attendant to 

resolving those disputes through litigation.21   

Relying upon the analyses described above, Debtor determined that, “while 

protracted litigation would without question result in increased costs, reducing the funds available 

for distribution to survivors, there is no guarantee that the result of litigation would be more 

favorable than the proposed settlement terms.”22  As a result, “exercising its sound business 

judgment,” Debtor concluded that the Insurer Settlements represented “a fair and reasonable 

compromise” that were “in the best interest of the Diocese’s estate and all of its creditors, but 

specifically the survivors.”23 

The Committee objected to the 9019 Motion, arguing, inter alia, that each of the 

Insurer Settlements was “unreasonable” given the putative “high-likelihood of the Diocese’s 

success” in insurance coverage litigation.24  Consistent with its obligations under the Continental 

Settlement, Debtor submitted a reply brief in further support of the 9019 Motion arguing, among 

other things, that the Committee’s “likelihood of success” analysis was “unrealistic” and “ignores 

the complexity, cost, and delay associated with litigation that would be necessary to resolve such 

                                                 
20  Declaration of Lisa M. Passero in Support of 9019 Motion (Dkt. No. 1540, the “Passero 
Decl.”), ¶ 10.   
21  Declaration of James R. Murray in Support of 9019 Motion (Dkt. No. 1539, the (“Murray 
Decl.”), ¶¶ 7-15.     
22  9019 Motion, ¶¶ 5.  
23  Passero Decl., ¶ 13.  See also Murray Decl., ¶ 15; 9019 Motion, ¶¶ 5 & 38.  
24  Dkt. No. 1555, ¶¶ 33-59.   
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defenses.”25 

The parties (including the Committee) also stipulated to a discovery schedule for 

the 9019 Motion that included document discovery, depositions, and expert discovery and would 

have culminated in an evidentiary hearing beginning on January 24, 2023.26  The parties were in 

the midst of that discovery when Debtor brought those efforts to a screeching halt by filing the 

RSA Motion.   

C. The RSA Motion and Plan, Debtor’s breach of the Continental Settlement, 
and Continental’s attempt to mitigate its resulting damages  

On November 3, 2022, Debtor abandoned its obligations under the Continental 

Settlement and other Insurer Settlements by filing the RSA Motion seeking approval of a 

Restructuring Support Agreement with the Committee and certain Committee members (the 

“RSA”) and a plan term sheet (the “RSA Plan”).27  Debtor explained in the RSA Motion that it 

was repudiating the Insurer Settlements because the Committee had “strenuously opposed” the 

settlements,28 not because Debtor had subsequently concluded that those settlements were 

unreasonable and/or not in the best interests of the estate.  

It is beyond legitimate dispute that Debtor’s decision to enter into the RSA and 

seek approval of the RSA Plan was a material breach of its obligations under the Continental 

Settlement.  The RSA Plan is fundamentally incompatible with the Continental Settlement and, if 

approved, would significantly increase Continental’s potential liability and essentially guarantee 

years of expensive litigation.  The plan that Debtor eventually filed (the “Debtor Plan”), which 

                                                 
25  Dkt. No. 1649, ¶ 9.  
26  Dkt. No. 1552.  
27  Dkt. No. 1790.  
28  Id., ¶ 4.  
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essentially implements the RSA Plan, contains many provisions targeting Continental and 

effectively repudiating the Continental Settlement.  Continental therefore reserved all of its rights 

in connection with the Continental Settlement, including its right to seek recovery of all damages 

it sustains as a result of Debtor’s breach.29   

Continental also attempted to mitigate its damages.  First, Continental entered 

negotiations with Debtor and the Committee on possible modified settlement terms.  But those 

efforts were unsuccessful.30  Next, after coming to the conclusion that further negotiations with 

the Committee would be fruitless, Continental filed its own plan of reorganization for Debtor (the 

“Continental Plan”).31  The Continental Plan incorporates all of the funding previously committed 

by Debtor and other Insurers, but also provides a total of $75 million in funding from 

Continental—an increase of $11.5 million from the amount set forth in the Continental 

Settlement.32  The Continental Plan will give the Survivors the ability to choose between (i) the 

guaranteed $75 million sum that Continental would pay to the Trust without the need for any 

post-bankruptcy litigation (in other words, the money would be available to survivors immediately, 

without years of waiting), and (ii) the possibility of recovering a different amount from Continental 

(which could be higher than $75 million, but also could be lower) at some point in the distant 

future, but only after prevailing in two different litigations, with any recovery from Continental 

being reduced by years of litigation costs (such that any gross recovery from Continental exceeding 

                                                 
29  Dkt. No. 2191.  
30  The other Insurers were able to reach agreements with Debtor on modified settlement terms 
that were acceptable to the Committee.  LMI, Underwriters, and Interstate all agreed to pay additional 
amounts to settle all coverage disputes for the sexual abuse claims and a buy-back of their policies.  
See Motion, ¶ 4.  
31  Dkt. No. 2214.  
32  Continental Plan, §§ 1.1.39, 5.1.  
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$75 million could actually net an amount less than $75 million).  The Continental Plan further 

provides that if it is confirmed and goes into effect, Continental will withdraw its claims against 

Debtor arising out of Debtor’s breach of the Continental Settlement. 33  

III. Argument 

A. The Continental Settlement is not moot. 

It is clear that the Committee seeks a ruling that Continental’s filing of the 

Continental Plan somehow moots both the Continental Settlement and the 9019 Motion.  What 

is less clear is the basis for the Committee’s position, which is nowhere articulated in the Motion.  

Significantly, the Committee does not cite a single case, statute, treatise, or other authority to 

support its argument that Continental must make an election to pursue either the Continental 

Settlement or the Continental Plan, but not both.  In any event, such a putative election has 

nothing to do with mootness, because the Court can still afford meaningful relief under either 

path.  The Committee’s argument is therefore baseless.   

As a threshold matter, it is well-settled that an issue becomes moot “only when it 

is impossible for a court to grant any effectual relief whatever to the prevailing party.”34  Stated 

differently, an issue is “live” so long as “‘a court can fashion some form of meaningful relief’ to 

award the complaining party, and even ‘the availability of a possible remedy is sufficient to 

prevent a case from being moot.’”35  As the moving party, the Committee bears the burden of 

                                                 
33  Id., § 2.3.6.  The Continental Plan also expressly provides that “if [it] is not confirmed or is 
confirmed but does not go into effect, then CNA does not withdraw its Class 6 Insurance Claims” 
(i.e., its claim against Debtor arising out of Debtor’s breach of the Continental Settlement).  Id.  Under 
the circumstances, any argument by Debtor or the Committee that Continental waived its breach of 
contract claim would be frivolous. 
34  Campbell-Ewald, 577 U.S. at 161, quoting Knox v. Service Employees, 567 U.S. 298, 307 (2012).  
35  Exxon Mobil Corp. v. Healey, 28 F.4th 383, 392 (2d Cir. 2022), quoting Church of Scientology v. 
United States, 506 U.S. 9, 12-13 (1992) (emphasis in original; internal brackets omitted). 
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demonstrating mootness, and its burden “is a heavy one.”36  A court cannot find that an issue has 

been mooted unless the moving party satisfies its burden and demonstrates that no relief can be 

granted.37   

Here, the Committee has clearly not satisfied its burden.  To the contrary, it is 

crystal clear that that the Court can grant effective relief—it can find that Debtor’s 9019 Motion 

should be granted because it provides a better deal for the estate than the subsequent deal 

embodied in the RSA and the Debtor Plan.  While the Committee may argue that the Court should 

not so find, such an argument “confuses mootness with the merits” and must be disregarded.38  

Fundamentally, the Committee’s arguments address the merits of the 9019 Motion, which is not 

an issue of mootness because the legal relief sought remains available notwithstanding the filing 

of the Continental Plan.  Accordingly, as a matter of law there is no mootness here.  

The U.S. Supreme Court’s decision in Campbell-Ewald is instructive.  There, the 

issue was whether plaintiff’s claims had been rendered moot by defendant’s offer of judgment 

that, if accepted, would have provided plaintiff complete relief.  The Supreme Court ruled that 

plaintiff’s claims were not mooted by the offer of judgment because, “[a]bsent [plaintiff’s] 

acceptance, [defendant’s] settlement offer remained only a proposal, binding neither [defendant] 

nor [plaintiff].”39  As the Court explained, “[a]n unaccepted settlement offer—like any 

                                                 
36  Los Angeles County v. Davis, 440 U.S. 625 (1979) (citation and internal quotations omitted). See 
also Mhany Management, Inc. v. County of Nassau, 819 F.3d 581, 603 (2d Cir. 2016) (burden is both 
“stringent” and “formidable”). 
37  Id. at 603-04 (“by the time mootness is an issue, the case has been brought and litigated, often 
(as here) for years.  To abandon the case at an advanced stage may prove more wasteful than frugal”) 
(citation and internal quotations omitted). 
38  MOAC Mall Holdings, LLC v. Transform Holdco LLC (In re Sears Holdings Corp.), 2023 WL 
7294833, *2 (2d Cir. Nov. 6, 2023), quoting Chevron Corp. v. Donziger, 833 F.3d 74, 127 (2d Cir. 2016). 
39  Campbell-Ewald, 577 U.S. at 162.    
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unaccepted contract offer—is a legal nullity, with no operative effect” and, thus, has no impact 

on “the court’s ability to grant [plaintiff] relief.”40  In Campbell-Ewald, the plaintiff let the offer of 

judgment expire without accepting it; as a result, the parties were left “as if no offer had ever been 

made.”41   

Here, the Continental Plan remains on the table for Survivors to accept.  For 

purposes of mootness analysis under Campbell-Ewald, it is merely an “unaccepted contract offer” 

and, therefore, “a legal nullity, with no operative effect” that—like the unaccepted offer of 

judgment in Campbell-Ewald—has no impact on this Court’s “ability to grant relief.”  The Supreme 

Court’s analysis in Campbell-Ewald therefore precludes any ruling here that the filing of the 

Continental Plan somehow renders the Continental Settlement or the 9019 Motion moot.   

The Committee’s contention that the Continental Plan “supersedes” the 

Continental Settlement is similarly baseless.  While the Continental Settlement is binding on the 

Diocese,42 it is reasonable and appropriate, in view of Debtor’s breach of the Continental 

Settlement, for Continental to mitigate its damages by taking additional steps to try to resolve the 

parties’ disputes, and its efforts to do so—including by proposing the Continental Plan—do not 

in any way supersede or otherwise moot the Continental Settlement.    

B. The 9019 Motion has neither been superseded nor mooted. 

The Committee also argues that the 9019 Motion (i) is moot because it was “not a 

                                                 
40  Id. (emphasis added), quoting Genesis Healthcare Corp. v. Symcczyk, 569 U.S. 66, 81 (2013) (Kagan, 
J. dissenting).  The Campbell-Ewald Court explained that “[w]e now adopt Justice KAGAN’s analysis,” 
and accordingly held “that [plaintiff’s] complaint was not effaced by [defendant’s] unaccepted offer.”  
Campbell-Ewald, 577 U.S. at 162.  See also Radha Geismann M.D., P.C. v. ZooDoc, Inc., 850 F.3d 507, 512 
(2d Cir. 2017) (relying on Campbell-Ewald to reverse trial court decision entering judgment based upon 
defendant’s “unaccepted” offer of judgment).     
41  Id.     
42  See Liberty Towers Realty, LLC v. Richmond Liberty LLC, 734 Fed. Appx. 68, 70 (2d Cir. 2018).    
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motion for approval of a single agreement with Continental,” but rather sought “approval of a 

global settlement of the case, including the Diocese, its affiliates, and four insurance companies,” 

and (ii) “has been superseded by the new settlement terms negotiated by the Committee” with the 

other Insurers.43  The Committee’s arguments distort the substance of the 9019 Motion.  

The 9019 Motion in fact sought approval of four separate and distinct settlements 

between (i) Debtor and its affiliates (defined collectively as the “Diocese Parties” in the settlement 

agreements) and (ii) Debtor’s insurers, including Continental.  Each of the Insurer Settlements 

was self-contained and in no way dependent upon the other settlements.  Each was separately 

appended to the 9019 Motion and, while the 9019 Motion included a general summary of the 

terms of the four settlements, it also emphasized that such summary was “provided for 

convenience only and is qualified in its entirety by the provisions of the actual settlements.”44  For 

that reason, the 9019 Motion advised that “[i]nterested parties should review the attached 

settlements agreements in their entirety.”45  Accordingly, the fact that the Diocese filed a single 

9019 Motion to approve the four distinct Insurer Settlements was a matter of form and efficiency, 

not substance, and in no way impairs the Court’s ability to grant the 9019 Motion solely with 

respect to Continental and the Continental Settlement.46     

Because the 9019 Motion addresses four separate settlements, the fact that the 

insurers in the other three settlements have reached agreements with the Committee does not 

                                                 
43  Motion, ¶¶ 8 (emphasis deleted), 10.    
44  9019 Motion, ¶ 38; Dkt. Nos 1538-1, 1538-2, 1538-3, & 1538-4.    
45  9019 Motion, ¶ 38.      
46  We suspect that the Court would have been less than pleased if Debtor had filed separate, 
lengthy, repetitive Rule 9019 motions for each of the Insurer Settlements.  Under the circumstances, 
the Committee’s suggestion that Continental should “have insisted on an individual motion for 
approval” (Motion, ¶ 9) is disingenuous.       
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impair the Court’s ability to approve the Continental Settlement.  Ruling to the contrary would 

give the Committee and insurers other than Continental the ability, over Continental’s objection 

and to its detriment, to release Debtor from a settlement that by its terms, and as a matter of law, 

remains binding on Debtor.  The Committee unsurprisingly cites no legal authority supporting 

such an astounding proposition.     

The Committee’s argument that bankruptcy courts “do not have authority to 

approve piecemeal proposed settlements” is a red herring.47  The Committee does not cite to any 

case that addressed any such issue of “piecemeal approval” of settlements.  Rather, the authorities 

cited by the Committee involve instances where the court addressed whether it could, at the same 

time, both approve the settlement and sustain an objection to that very same settlement.48  The 

answer is clearly “no” since “a court cannot sustain an objection to the settlement while granting 

the motion to approve the settlement. . . .  Instead, the court’s limited role is to determine whether 

the settlement should be approved or disapproved as proposed.”49  Here, no party is asking the 

Court to approve a settlement while, at the same time, sustaining an objection to it.  Rather, 

Continental is asking the Court to approve the Continental Settlement in its entirety and the 

Committee is asking the Court to do the exact opposite.   

Finally, the law is clear that Debtor cannot simply walk away from a settlement that 

it previously submitted to the Court for approval pursuant to Rule 9019.  As the Second Circuit 

explained in Liberty Towers, “the parties to a settlement agreement may not unilaterally repudiate it 

                                                 
47  Motion, ¶ 9.    
48  See In re Roper and Twardowsky, 559 B.R. 375, 393 (Bankr. D.N.J. 2016); In re DiStefano, 2022 WL 
4086979, *7 (S.D.N.Y. Sept. 6, 2022); In re Breland, 2018 WL 1318954, *6 (S.D. Ala. Feb. 14, 2018).      
49  Roper and Twardowsky, 559 B.R. at 393 (citation and internal quotations omitted).  Accord In re 
Truism, 282 B.R. 662, 667-68 (8th Cir. BAP 2002).      
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after approval of it has been sought pursuant to Rule 9019.”50  Permitting that “would deter parties 

from entering into settlements in the first place, would permit parties to abuse the bankruptcy 

process, and would run contrary to generally applicable contract and settlement principles in this 

Circuit.”  Accordingly, where a debtor subsequently “comes across a better offer or otherwise 

thinks the settlement is no longer in compliance with its fiduciary duties to creditors,” the debtor 

“may argue against court approval of the settlement, but it may not withdraw unilaterally.”51   

The Committee’s attempts to distinguish Liberty Towers are unavailing.  The 

Committee contends that “Liberty Towers is distinguishable from this case” because, “[i]n Liberty 

Towers, the debtor unilaterally withdrew support for a settlement” but here, Debtor purportedly 

“has not withdrawn the 9019 Motion or affirmatively repudiated the settlement.”52  Contrary to 

the Committee’s contention, however, Debtor did, in fact, unilaterally withdraw its support for 

the Continental Settlement when it filed the RSA Motion and RSA Plan in November, 2022 and 

the Debtor Plan in March, 2023, well before any of the events that the Committee now contends 

caused the 9019 Motion to become moot.  Both the RSA Plan and the Debtor Plan deprived 

Continental of its status as a settled insurer under the Continental Settlement, in direct repudiation 

of Debtor’s agreement not to “deprive Continental of any right or benefit under this Settlement 

Agreement or otherwise adversely affect the [i]nterests of Continental under this Settlement 

Agreement.”  And that is before any consideration of the various provisions under the RSA Plan 

and Debtor Plan prejudicing CNA’s contractual rights and targeting it for inflated judgments, 

including inappropriate Stipulated Judgments.    

                                                 
50  Liberty Towers, 734 Fed. Appx. at 70.      
51  Id.      
52  Motion, ¶ 10. 
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 The Committee’s motion is an attempted evasion of the procedure required by the 

Second Circuit in Liberty Towers.  However, just as Liberty Towers precludes Debtor from short-

circuiting the Rule 9019 process by unilaterally repudiating the Continental Settlement, so too the 

Committee may not avoid the procedure mandated in Liberty Towers by arguing that the pending 

9019 Motion has been mooted by other settlements.  Instead, the process required under Liberty 

Towers must be followed—with the Court deciding whether the Continental Settlement is in the 

best interests of the estate based upon Debtors’ original submissions in support of its 9019 

Motion, the Committee’s objections thereto, Continental’s submissions in support of the 

Continental Settlement, as well as any additional merits arguments Debtor or the Committee wish 

to make concerning why the settlement is no longer in the best interests of the estate.   

In sum, the 9019 Motion as respects Continental and the Continental Settlement 

remains “live” and before the Court.  The Court can, if the Continental Plan does not eventually 

go into effect, provide Continental “meaningful relief” by granting the 9019 Motion as respects 

Continental and approving the Continental Settlement.53  The fact that the other Insurers have 

agreed to modify their settlement terms does not somehow mean that the Continental Settlement 

or the 9019 Motion have become moot.    

IV. Conclusion. 

For the reasons set forth above, the Court should deny the Committee’s Motion 

in its entirety.  

[remainder of page intentionally left blank; signatures begin on next page] 

 

 

                                                 
53  Exxon Mobil, 28 F.4th at 392 (citation and internal quotations omitted). 
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DATED:  November 22, 2023   Respectfully submitted,  
  

By:     /s/ Jeffrey A. Dove   
Jeffrey A. Dove 
BARCLAY DAMON LLP 
Barclay Damon Tower 
125 East Jefferson Street  
Syracuse, New York  13202 
Telephone: (315) 413-7112 
Facsimile: (315) 703-7346 
jdove@barclaydamon.com    
 
Mark D. Plevin 
CROWELL & MORING LLP  
Three Embarcadero Center, 26th Floor 
San Francisco, California  94111 
Telephone:  (415) 986-2800 
mplevin@crowell.com 
 
David Christian 
DAVID CHRISTIAN ATTORNEYS LLC 
105 West Madison Street, Suite 1400 
Chicago, Illinois  60602 
Telephone: (312) 282-5282 
dchristian@dca.law 
 
Miranda H. Turner 
CROWELL & MORING LLP 
1001 Pennsylvania Avenue, N.W. 
Washington, DC  20004 
Telephone:  (202) 624-2500 
mturner@crowell.com 
 
Attorneys for The Continental Insurance Company, 
successor by merger to Commercial Insurance 
Company of Newark, New Jersey and Firemen’s  
Insurance Company of Newark, New Jersey 
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UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 

In re: 
Case No. 2-19-20905-PRW 

THE DIOCESE OF ROCHESTER, 
Chapter 11 Case 

Debtor. 

CERTIFICATE OF SERVICE 

I, Audrey A. Vrooman, hereby certify under penalty of perjury pursuant to 28 U.S.C. 
§ 1746 that: 

1. I am in the employ of Barclay Damon LLP, counsel for The Continental Insurance 
Company in the above-captioned case. 

2. On the 22nd day of November, 2023, I electronically filed Continental’s Opposition 
to the Committee’s Motion to Deny as Moot the Diocese’s Motion to Approve Proposed Insurance 
Settlements to Fund Survivor Compensation Trust with the Clerk of the United States Bankruptcy 
Court for the Western District of New York using the CM/ECF system which system sent 
electronic notification to the parties set forth on the attached Service List A. 

3. That on the 22nd day of November, 2023, I caused to be served copies Continental’s 
Opposition to the Committee’s Motion to Deny as Moot the Diocese’s Motion to Approve Proposed 
Insurance Settlements to Fund Survivor Compensation Trust upon the parties set forth on the 
attached Service List B via first class mail by depositing copies of same in properly addressed 
postage paid envelopes and placing same in an official depository under the exclusive care and 
custody of the United States Postal Service in the City of Syracuse, New York, prior to the last 
pick up time for that day. 

Dated: November 22, 2023 
Syracuse, New York 

 /s/Audrey A. Vrooman
Audrey A. Vrooman 
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SERVICE LIST A 

 Deola T. Ali     dali@awtxlaw.com 
 Steven D. Allison     steen.allison@troutman.com, traey.cantu@troutman.com 
 Robert P. Arnold     rarnold@walkerwilcox.com, MZaiko@walkerwilcox.com 
 Jesse Bair     jbair@burnsbair.com, kdempski@burnsbair.com 
 Beth Ann Bivona     bbivona@barclaydamon.com, dkomorowski@barclaydamon.com, 

dstanz@barclaydamon.com 
 Stephen Boyd     sboyd@steveboyd.com, rmatuzic@steveboyd.com 
 Stephenie Lannigan Bross     sbross@sssfirm.com 
 John Bucheit     jbucheit@phrd.com, ssnead@phrd.com 
 Timothy W. Burns     tburns@burnsbair.com, kdempski@burnsbair.com 
 Kaitlin M. Calov     kcalov@wwmlawyers.com, jvail@walkerwilcox.com 
 James Carter     jscarter@blankrome.com 
 Shirley S. Cho     scho@pszjlaw.com 
 David C. Christian     dchristian@dca.law 
 Stephen A. Donato     sdonato@bsk.com, ayerst@bsk.com; kdoner@bsk.com; CourtMail@bsk.com 
 Jeffrey Austin Dove     jdove@barclaydamon.com, avrooman@barclaydamon.com, jeffrey-dove-

1212@ecf.pacerpro.com 
 Carol Dupre     caroldopray61@yahoo.com 
 Scott Michael Duquin     sduquin@hermanlaw.com, smdlaw27@gmail.com 
 Scott Michael Duquin     sduquin@hoganwillig.com, smdlaw27@gmail.com 
 Jeffrey D. Eaton     jeaton@bsk.com, kdoner@bsk.com; tayers@bsk.com; CourtMail@bsk.com 
 Sam A Elbadawi     selbadawi@sugarmanlaw.com 
 Brianna M Espeland     brianna@jvwlaw.net 
 Michael Finnegan     mike@andersonadvocates.com, therese@andersonadvocates.com, 

erin@andersonadvocates.com 
 Nathaniel Foote     nate@vca.law 
 Renee E. Franchi     renee@vca.law 
 Mitchell Garabedian     mgarabedian@garabedianlaw.com 
 Peter Garthwaite     peter.garthwaite@clydeco.com 
 Craig Goldblatt     craig.goldblatt@wilmerhale.com 
 William Henry Gordon     wgordon@garabedianlaw.com 
 M. Paul Gorfinkel     paul.gorfinkel@rivkin.com 
 Isley Markman Gostin     isley.gostin@wilmerhale.com 
 Garry M. Graber     ggraber@hodgsonruss.com, mheftka@hodgsonruss.com; 

cnapiers@hodgsonruss.com 
 Michael J Grygiel     grygielm@gtlaw.com, alblitdock@gtlaw.com, alblitsupport@gtlaw.com, 

caponev@gtlaw.com 
 Dirk C. Haarhoff     dchaarhoff@kslnlaw.com 
 Catherine Beideman Heitzenrater     cheitzenrater@duanemorris.com 
 Camille W. Hill     chill@bsk.com, ayerst@bsk.com; kdoner@bsk.com; CourtMail@bsk.com 
 Adam Horowitz     adam@adamhorowitzlaw.com 
 James K.T. Hunter     jhunter@pszjlaw.com 
 Todd C. Jacobs     tjacobs@phrd.com, ssnead@phrd.com 
 Leander Laurel James     ljames@jvwlaw.net, Lucia@jvwlaw.net 
 Charles Edwin Jones     charles.jones@lawmoss.com, Brenda.murphy@lawmoss.com 
 Jeff Kahane     jkahane@duanemorris.com 
 Amy Keller     akeller@lglaw.com, sfischer@lglaw.com 
 Mary Jo Korona     mkorona@adamsleclair.law, sarahi@leclairkorona.com 
 Katerina Marie Kramarchyk     kkramarchyk@wardgreenberg.com 
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 Paul L. Leclair     pleclair@adamsleclair.law, arichardson@adamsleclair.law 
 Lauren Lifland     lauren.lifland@wilmerhale.com 
 Elin Lindstrom     elin@andersonadvocates.com, therese@andersonadvocates.com 
 Betty Luu     bluu@duanemorris.com 
 Timothy Patrick Lyster     tlyster@woodsoviatt.com, mjohnstone@woodsoviatt.com 
 Samrah Mahmoud     samrah.mahmoud@troutman.com 
 James R. Marsh     jamesmarsh@marsh.law 
 Peter P. McNamara     peter.mcnamara@rivkin.com 
 Kelly McNamee     mcnameek@gtlaw.com 
 Stuart S. Mermelstein     smermelstein@hermanlaw.com 
 Matthew Griffin Merson     mmerson@mersonlaw.com 
 Brittany Mitchell Michael     bmichael@pszjlaw.com 
 Andrew Mina     amina@duanemorris.com 
 Siobhain Patricia Minarovich     siobhain.minarovich@rivkin.com 
 Lucien A. Morin     lmorin@mccmlaw.com, lmorinzmcm@aol.com; jcole@mccmlaw.com; 

kruegermr74613@notify.bestcase.com 
 John A. Mueller     jmueller@lippes.com, jtenczar@lippes.com 
 James R Murray     jmurray@blankrome.com, edocketing@blankrome.com 
 Matthew John Obiala     matt.obiala@clydeco.us 
 Ingrid S. Palermo     ipalermo@bsk.com, kdoner@bsk.com;aparris@bsk.com 
 Devin L. Palmer     dpalmer@boylancode.com, dpalmer@boylancode.com; 

sciaccia@boylancode.com; rmarks@boylancode.com 
 Diane Paolicelli     dpaolicelli@p2law.com 
 Steve Phillips     sphillips@p2law.com 
 Victoria Phillips     vphillips@p2law.com 
 Mark D. Plevin     mplevin@crowell.com 
 Nathan Reinhardt     nreinhardt@duanemorris.com 
 Matthew Roberts     mroberts@phrd.com 
 Annette Rolain     arolain@ruggerilaw.com 
 Sommer L. Ross     slross@duanemorris.com 
 Russell Webb Roten     RWRoten@duanemorris.com 
 James Pio Ruggeri     jruggeri@ruggerilaw.com 
 Ilan D Scharf     ischarf@pszjlaw.com, lcanty@pszjlaw.com; nrobinson@pszjlaw.com; 

bdassa@pszjlaw.com 
 Kathleen Dunivin Schmitt     USTPRegion02.RO.ECF@USDOJ.GOV 
 Shannon Anne Scott     shannon.scott2@usdoj.gov 
 Judith Treger Shelton     jtshelton@kslnlaw.com 
 Jarrod W. Smith     jarrodsmithlaw@gmail.com 
 Danielle Spinelli     danielle.spinelli@wilmerhale.com 
 James I. Stang     jstang@pszjlaw.com 
 Catalina Sugayan     catalina.sugayan@clydeco.us, Nancy.Lima@clydeco.us 
 Charles J. Sullivan     csullivan@bsk.com, kdoner@bsk.com; jhunold@bsk.com; 

CourtMail@bsk.com 
 Gerard Sweeney     gkosmakos@srblawfirm.com 
 Mohammad Tehrani     mtehrani@duanemorris.com 
 Sara C. Temes     stemes@bsk.com, CourtMail@bsk.com;kdoner@bsk.com 
 Kathleen Thomas     kat@tlclawllc.com 
 Miranda Turner     mturner@crowell.com 
 Grayson T. Walter     gwalter@bsk.com, kdoner@bsk.com;CourtMail@bsk.com 
 Eric John Ward     eward@wardgreenberg.com 
 Michael Watson     mwatson@thematthewslawfirm.com 
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 Joshua D Weinberg     jweinberg@ruggerilaw.com 
 Michael A. Weishaar     rbg_gmf@hotmail.com, r48948@notify.bestcase.com, 

gmwecfalternate@gmail.com, bankruptcy@gmlaw.com 
 Matthew Michael Weiss     mweiss@phrd.com 
 Harris Winsberg     hwinsberg@phrd.com 
 Melanie Wolk     mwolk@trevettcristo.com, 

rkernan@trevettcristo.com;czimmermann@trevettcristo.com 
 Lee E. Woodard     bkemail@harrisbeach.com, efilings@harrisbeach.com; broy@harrisbeach.com; 

bmahoney@HarrisBeach.com; KMeans@HarrisBeach.com
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SERVICE LIST B 

Office of the United States Trustee 
Attn: Kathleen D. Schmitt, Esq. 
Federal Office Building 
100 State Street, Room 6090 
Rochester, NY 14614 

Office of the United States Trustee 
Attn: Shannon A. Scott, Esq. 
Alexander Custom House 
One Bowling Green, Suite 53 
New York, NY 10004-1408 

Bond, Schoeneck & King PLLC 
Attn: Stephen A. Donato, Esq., Charles J. Sullivan, 

Esq., Camille W. Hill, Esq., Sara C. Temes, 
Esq., Grayson T. Walter, Esq., Ingrid S. 
Palermo, Esq., and Jeffrey D. Eaton, Esq. 

One Lincoln Center 
Syracuse, NY 13202 

Pachulski Stang Ziehl & Jones, LLP 
Attn:  James I. Stang, Esq., Ilan D. Scharf, Esq.,  

and Brittany M. Michael, Esq. 
780 Third Avenue, 34th Floor 
New York, NY 10017-2024 

Pachulski Stang Ziehl & Jones LLP 
Attn: Shirley S. Cho, Esq., James I. Stang, Esq.,  

and James K.T. Hunter, Esq. 
10100 Santa Monica Boulevard, Suite 1300 
Los Angeles, CA 90067 

Burns Bair LLP 
Attn: Timothy W. Burns, Esq., and 

Jesse J. Bair, Esq. 
10 East Doty Street, Suite 600 
Madison, WI 53703 

Woods Oviatt Gilman LLP 
Attn: Timothy P. Lyster, Esq. 
1900 Bausch & Lomb Place 
Rochester, NY 14604-2714 

Bankruptcy Management Solutions, Inc. 
d/b/a Stretto 
410 Exchange Street, Suite 100 
Irvine, CA 92602-1331 

Steve Boyd, PC 
Attn: Stephen Boyd 
40 North Forest Road 
Williamsville, NY 14221 

Ward Greenberg Heller & Reidy LLP 
Attn: Katerina M. Kramarchyk, Esq. and  

Eric J. Ward, Esq. 
1800 Bausch & Lomb Place 
Rochester, NY 14604 

Boylan Code LLP 
Attn: Devin L. Palmer, Esq. 
Culver Road Armory 
145 Culver Road, Suite 100 
Rochester, NY 14620 

Adams Leclair LLP 
Attn: Paul L. Leclair, Esq. and  

Mary Jo Korona, Esq. 
28 East Main Street, Suite 1500 
Rochester, NY 14614 

James, Vernon & Weeks, P.C. 
Attn: Leander L. James, IV, Esq. and  

Brianna M. Espeland, Esq. 
1626 Lincoln Way 
Coeur d’Alene, ID 83814 

McConville, Considine, Cooman & Morin, PC 
Attn: Lucien A. Morin, II, Esq. 
300 Meridian Centre Boulevard, Suite 100 
Rochester, NY 14618 

Rivkin Radler, LLP 
Attn: M. Paul Gorfinkel, Esq., Peter P. McNamara, 

Esq., and Siobhain P. Minarovich, Esq. 
929 RXR Plaza 
Uniondale, NY 11556-0926 

Moss & Barnett, PA 
Attn: Charles E. Jones, Esq. 
150 South Fifth Street, Suite 1200 
Minneapolis, MN 55402 

Parker, Hudson Rainer & Dobbs, LLP 
Attn: Harris Winsberg, Esq. and Matthew Roberts, 

Esq., and Michael M. Weiss, Esq. 
303 Peachtree Street, NE, Suite 2600 
Atlanta, GA 30308 

Parker, Hudson, Rainer & Dobbs LLP 
Attn: John Bucheit, Esq. and Todd C. Jacobs, Esq. 
Two North Riverside Plaza, Suite 1850 
Chicago, IL 60606 
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Jeff Anderson & Associates 
Attn:  Michael Finnegan, Esq. and  

Elin Lindstrom, Esq. 
366 Jackson Street, Suite 100 
St. Paul, MN 55101 

Gleichenhaus, Marchese & Weishaar, P.C. 
Attn:  Michael A. Weishaar, Esq. 
930 Convention Tower, 43 Court Street 
Buffalo, NY 14202 

Hodgson Russ 
Attn:  Garry M. Graber, Esq. 
The Guaranty Building, Suite 100 
140 Pearl Street 
Buffalo, NY 14202-4040 

Merson Law, PLLC 
Attn:  Matthew G. Merson, Esq. 
950 Third Avenue, 18th Floor 
New York, NY 10022 

Lippes Mathias LLP 
Attn: John A. Mueller, Esq. 
50 Fountain Plaza, Suite 1700 
Buffalo, NY 14202 

Office of the Attorney General 
Attn:  Louis J. Testa, Esq. 
State of New York 
The Capitol 
Albany, NY 12224-0341 

Horowitz Law 
Attn:  Adam Horowitz, Esq. 
110 East Broward Boulevard, Suite 1530 
Fort Lauderdale, FL 33301 

Thomas Counselor at Law, LLC 
Attn:  Kathleen Thomas, Esq. 
One World Trade Center 
85th Floor, Suite 8500 
New York, NY 10007 

Matthews & Associates 
Attn:  Michael Watson, Esq. 
4231 Tennyson Street 
Houston, TX 77005 

Trevett Cristo 
Attn:  Melanie Wolk, Esq. 
2 State Street, Suite 1000 
Rochester, NY 14614 

Walker Wilcox Matousek LLP 
Attn:  Kaitlin M. Calov, Esq. 
1 North Franklin Street, Suite 3200 
Chicago, IL 60606 

Kenney Shelton Liptak Nowak LLP 
Attn:  Dirk C. Haarhoff, Esq. 
85 Broad Street, Suite 18-080 
New York, NY 10004 

Kenney Shelton Liptak Nowak LLP 
Attn:  Judith T. Shelton, Esq. 
The Calumet Building 
233 Franklin Street 
Buffalo, NY 14202 

Thomas LaBarbera Counselors at Law PC 
Attn:  Anne L. LaBerbera, Esq. 
11 Broadway, Suite 615 
New York, NY 10004 

Andreozzi & Foote 
Attn:  Nathaniel Foote, Esq. and  

Renee E. Franchi, Esq. 
4503 North Front Street 
Harrisburg, PA 17110 

Law Offices of Mitchell Garabedian 
Attn:  Mitchell Garabedian, Esq. and  

William H. Gordon, Esq. 
100 State Street, 6th Floor 
Boston, MA 02109 

Duane Morris LLP 
Attn:  Catherine B. Heitzenrater, Esq. 
30 South 17th Street 
Philadelphia, PA 19103 

Duane Morris LLP 
Attn: Russell W. Roten, Esq., Jeff Kahane, Esq., 

Andrew Mina, Esq., Betty Luu, Esq.,  
Nathan W. Reinhardt, Esq., and  
Mohammad Tehrani, Esq. 

865 South Figueroa Street, Suite 3100 
Los Angeles, CA 90017 

Duane Morris LLP 
Attn:  Sommer L. Ross, Esq. 
1201 North Market Street, Suite 501 
Wilmington, DE 19801-1160 

Jarrod W. Smith, Esq., P.L.L.C. 
11 South Main Street 
P.O. Box 173 
Jordan, NY 13080-0173 
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Marsh Law Firm PLLC 
Attn:  James R. Marsh, Esq. 
31 Hudson Yards, 11th Floor 
New York, NY 10001 

Phillips & Paolicelli, LLP 
Attn:  Steve Phillips, Esq., Victoria Phillips, Esq.,  

and Diane Paolicelli, Esq. 
747 Third Avenue, 6th Floor 
New York, NY 10017 

Abraham, Watkins, Nichols, Agosto, Aziz & Stogner 
Attn:  Deola T. Ali, Esq. 
800 Commerce Street 
Houston, TX 77002 

HoganWillig 
Attn:  Scott M. Duquin, Esq. 
2410 North Forest Road 
Amherst, NY 14068 

Lipsitz Green Scime Cambria LLP 
Attn:   Amy Keller, Esq. 
42 Delaware Avenue,  
Suite 120 
Buffalo, NY 14202 

Herman Law, PA 
Attn:  Scott M. Duquin, Esq. and  

Stuart S. Mermelstein, Esq. 
1800 North Military Trail, Suite 140 
Boca Raton, FL 33431 

Slater Slater Schulman LLP 
Attn:  Stephanie L. Bross, Esq. 
445 Broadhollow Road, Suite 419 
Melville, NY 11747 

Sweeney, Reich & Bolz, LLP 
Attn:  Gerard Sweeney, Esq. 
1981 Marcus Avenue, Suite 200 
Lake Success, NY 11042 

Blank Rome LLP 
Attn:  James Carter, Jr., Esq. and  

James R. Murray, Esq. 
1825 Eye Street NW 
Washington, DC 20006 

Harris Beach PLLC 
Attn: Lee E. Woodard, Esq. 
333 West Washington Street, Suite 200 
Syracuse, NY 13202d 

Clyde & Co. LLP 
Attn: Peter Garthwaite, Esq., Catalina Sugayan, 

Esq., Alexandra M. Olkowski, Esq., Matthew 
J. Obiala, I, Esq., and Sarah R. Hertz, Esq. 

55 West Monroe Street, Suite 3000 
Chicago, IL 60603 

Sugarman Law Firm, LLP 
Attn:  Sam A. Elbadawi, Esq. 
211 West Jefferson Street 
Syracuse, NY 13202 

Ruggeri Parks Weinberg LLP 
Attn: Annette Rolain, Esq., James P. Ruggeri, Esq., 

and Joshua D. Weinberg, Esq. 
1875 K Street NW, Suite 600 
Washington, DC 20006 

Greenberg Traurig, LLP 
Attn:  Michael J. Grygiel, Esq. 
54 State Street, 6th Floor 
Albany, NY 12207 

Greenberg Traurig, LLP 
Attn:  Kelly McNamee, Esq. 
8400 NW 36th Street, Suite 400 
Miami, FL 33166 

Troutman Pepper Hamilton Sanders LLP 
Attn:  Steven D. Allison, Esq. and  

Samrah Mahmoud, Esq. 
5 Park Plaza, Suite 1400 
Irvine, CA 92614 

Troutman Pepper Hamilton Sanders LLP 
Attn:  Matthew Roberts, Esq. and  

Harris Winsberg, Esq. 
Bank of America Plaza 
600 Peachtree Street, NE, Suite 3000 
Atlanta, GA 30308 

Bradley & Riley PC 
Attn:  John E. Bucheit, Esq. 
500 West Madison Street, Suite 1000 
Chicago, IL 60661 

Bradley & Riley PC 
Attn:  Todd Jacobs, Esq. 
2007 First Avenue SE 
Cedar Rapids, IA 52402 
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