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I. NATURE AND STAGE OF THE PROCEEDINGS 

Plaintiff Old LC, Inc. (f/k/a Loot Crate, Inc.) (“Old LC” or “Plaintiff”) commenced this 

adversary proceeding1 (the “Adversary Proceeding”) by filing a two-count complaint [Adv. D.I. 

1, 4] (the “Complaint”) against Worldpay, LLC (f/k/a Vantiv, LLC) (“Worldpay” or the 

“Defendant”). The Complaint seeks (i) declaratory judgment and monetary judgment against the 

Defendant in accordance with 11 U.S.C. § 506(c), and (ii) declaratory judgment, injunctive relief, 

and monetary damages for Defendant’s willful violation of the automatic stay imposed by 11 

U.S.C. § 362.2   

On December 11, 2019, Defendant filed a Motion to Dismiss all claims asserted in the 

Complaint [Adv. D.I. 7] (the “Motion”).  Old LC respectfully submits this brief in opposition to 

the Motion. 

II. SUMMARY OF ARGUMENT 

Old LC’s Complaint against Worldpay spells out detailed factual allegations that 

demonstrate how Plaintiff’s actions throughout the bankruptcy cases directly benefitted 

Defendant, entitling Plaintiff to a surcharge in accordance with Bankruptcy Code section 506(c).  

Further, Defendant’s repeated and blatant exercise and control over funds belonging to the 

Plaintiff’s bankruptcy estate, including taking steps to enforce a lien and setting off against 

Plaintiff’s funds in Defendant’s possession on account of Defendant’s prepetition claim are willful 

violations of the automatic stay imposed by Bankruptcy Code section 362.   

                                                 
1 The Debtors are the following four entities: Old LC, Inc. (f/k/a Loot Crate, Inc.), Old LC Holdings, Inc. (f/k/a Loot 

Crate Holdings, Inc.), Old LCF, Inc. (f/k/a LC Funding, Inc.), and Old LC Parent, Inc. (f/k/a Loot Crate Parent, Inc.).   

2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Complaint. 
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In considering Defendant’s Motion, this Court must assume the well-pleaded factual 

allegations of the Complaint to be true, construe the Complaint in the light most favorable to 

Plaintiff, and determine whether on “any reasonable reading of the complaint” Plaintiff “may be 

entitled to relief.”  Plaintiff’s Complaint readily clears that threshold as to each of its claims. 

Accordingly, the Motion should be denied in its entirety. 

As alleged in the Complaint, Defendant and Old LC are parties to the prepetition 

Processing Agreement, which authorized Defendant to (i) establish from amounts payable to the 

Debtors under the Processing Agreement, and/or cause the Debtors to prepay to the Defendant, a 

reserve of funds satisfactory to the Defendant to cover anticipated fees, chargebacks, returns, and 

any other applicable assessments and/or (ii) require the Debtors to establish an irrevocable standby 

letter of credit in a form and amount acceptable to the Defendant in its sole discretion, as collateral 

for, among other things, anticipated chargebacks and fees. Processing Agreement § 20. 

Throughout the bankruptcy cases, Plaintiff processed and shipped orders in accordance with its 

usual business practices, which were processed in accordance with the Processing Agreement.  

Defendant, on the other hand, took actions that squarely benefited itself to the detriment of Old 

LC’s estate.  Defendant increased the amount of the Reserve it held, and, perhaps more 

troublesome, continued to issue refunds from Plaintiff’s bank account for prepetition orders nearly 

1,900 times and as recently as December 11, 2019.  Defendant has not returned either the Reserve 

or the chargeback amounts to the Plaintiff.  Plaintiff’s claims are well-pleaded, rooted in facts and 

the parties’ contract, and should be allowed to proceed. 
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III. STATEMENT OF FACTS 

The facts giving rise to Plaintiff’s claims are alleged in its Complaint and summarized 

below. 

A. General Background 

On August 11, 2019 (the “Petition Date”), the Plaintiff filed a voluntary petition with this 

Court under Chapter 11 of the Bankruptcy Code.  The Plaintiff’s Chapter 11 case is consolidated 

for procedural purposes only and administered jointly with the Chapter 11 cases of the Plaintiff’s 

affiliates. The Plaintiff and its affiliate debtors (collectively, the “Debtors”) are authorized to 

continue to operate and manage their businesses and assets as debtors-in-possession pursuant to 

Sections 1107(a) and 1108 of the Bankruptcy Code. 

The Debtors, through the assistance and accommodations of their postpetition vendors, 

investment banker, and other estate professionals, have successfully consummated the Sale of the 

Debtors’ assets to Loot Crate Acquisition (“LCA”), which Sale closed on October 1, 2019.  Before 

the Sale, the Debtors operated a subscription box service that catered to fandom and enthusiasts 

through “crates” curated with “geek and gamer products” each month.  

The Sale was the result of a diligent marketing and sale process that involved (a) extensive 

communications with a multitude of prospective buyers, (b) detailed negotiations as to the terms 

of a definitive and binding asset purchase agreement, and (c) a hearing that resulted in the Court’s 

approval of the Sale.   

The Debtors could not have consummated the Sale without the valuable assistance and 

trade credit provided by various vendors and professionals, and the use of DIP financing provided 

by LCA.   
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B. The Debtors’ Relationship with Worldpay 

Since approximately July 28, 2017, the Defendant has processed credit card payments for 

customers of the Plaintiff pursuant to the Processing Agreement.  Pursuant to Section 37 of the 

Processing Agreement (as amended), the Plaintiff granted to the Defendant “a security interest in 

all accounts owned or controlled by [Defendant] at Member Bank that are funded with settlement 

amounts, including the Reserve Account, and the proceeds thereof[.]” 

The Processing Agreement authorizes the Defendant to (i) establish from amounts payable 

to the Debtors under the Processing Agreement, and/or cause the Debtors to prepay to the 

Defendant, a reserve of funds satisfactory to the Defendant to cover anticipated fees, chargebacks, 

returns, and any other applicable assessments and/or (ii) require the Debtors to establish an 

irrevocable standby letter of credit in a form and amount acceptable to the Defendant in its sole 

discretion, as collateral for, among other things, anticipated chargebacks and fees. Processing 

Agreement § 20.  Further, the Processing Agreement authorized the Defendant to charge the 

Plaintiff a Processing Fee calculated as a percentage of each payment processed for the Plaintiff 

by the Defendant. 

Customer payments processed for the Plaintiff by the Defendant would be batched and 

transmitted daily to the Plaintiff after setting off from such amounts any customer refunds or 

disputed charge reimbursements paid by the Defendant to the Plaintiff’s customers. 

The Defendant has a contingent claim to the extent the Plaintiff does not ship goods to 

customers who have already paid via the Defendant’s credit card payment processing service.  

Such customers could then, depending on their agreements with the Defendant (or the Defendant’s 

counterparties, such as the actual credit card issuer) and applicable law, request a refund or dispute 
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prior charges, which may then have to be returned to the customers’ credit card issuer (and in turn, 

the customer) by the Defendant. 

Each crate the Plaintiff ships to a customer who paid using the Defendant’s payment 

processing services reduces the contingent liability owed to the Defendant.  In other words, as the 

Plaintiff ships crates, it reduces the claims of potential customers, who could otherwise utilize their 

credit card agreements and applicable law to “charge back” the amount, resulting in the Defendant 

having to reimburse such customers.   

Before the Petition Date and based upon the financial position of the Debtors and the 

contractual terms agreed to between the parties, the Defendant withheld and reserved a portion of 

certain payments received from Plaintiff’s customers using the Defendant’s credit card processing 

services.  As of the Petition Date, the Reserve was approximately $1,736,135 and did not increase 

or decrease significantly in the weeks after the Petition Date.  Defendant, however, has not returned 

the Reserve, either to the Plaintiff or LCA.  Additionally, Defendant has at various times during 

the Cases (i) increased the Reserve, without reason or cause, and (ii) applied the Reserve against 

prepetition claims.  In addition, Defendant issued nearly 1,900 post-petition chargebacks against 

funds in Plaintiff’s bank account for orders placed before the Petition Date. 

Defendant’s withholding and retention of the Plaintiff’s revenue does not take into account 

the reduced risk of customer refunds or disputed charge reimbursement once the Plaintiff ships 

product, which totaled nearly $5.5 million in product (the “Shipped Products”) to Defendant’s 

customers during the Cases, thereby reducing Defendant’s potential exposure to chargebacks by 

that amount.  The total post-petition, pro-rated operating costs and expenses, including cost of 

goods, incurred by the Plaintiff to ship crates for which customers had paid via Defendant’s 
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processing services, is approximately $5.7 million (the “Operating Costs and Expenses” and, 

together with the Shipped Products, the “Surchargeable Expenses”) .  

IV. ARGUMENT 

 

A. The Motion to Dismiss Should be Denied 

On a motion to dismiss pursuant to Rule 12(b)(6), this Court must “accept all factual 

allegations as true, construe the complaint in the light most favorable to the plaintiff, and determine 

whether, under any reasonable reading of the complaint, the plaintiff may be entitled to relief.” 

See Phillips v. Cnty. of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008) (citation omitted). Where the 

“factual allegations [are] enough to raise a right to relief above the speculative level,” the motion 

should be denied. Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). To state a claim, a 

complaint must allege “enough factual matter (taken as true) to suggest” the required element. 

Phillips, 515 F.3d at 234. This standard “does not impose a probability requirement at the pleading 

stage,” but instead “simply calls for enough facts to raise a reasonable expectation that discovery 

will reveal evidence of” the necessary element. Phillips, 515 F.3d at 234 (quoting Twombly, 550 

U.S. at 556). “The purpose of a motion to dismiss is to test the sufficiency of a complaint, not to 

resolve disputed facts or decide the merits of the case.” Davis v. Corr. Med. Sys., 480 F. Supp. 2d 

754, 758 (D. Del. 2007) (citations omitted) (emphasis supplied). 

Moreover, the Court only examines the Complaint to see whether it sets forth factual 

allegations regarding each element of §§ 362 and 506(c) to raise a plausible expectation that 

discovery will support relief.  The Complaint need not recite any “magic words” to get past a 

motion to dismiss; it only need to put the Defendant on fair notice of the claims against it. In re 
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Felt Mfg. Co., 402 B.R. 502, 523-24 (Bankr. N.H. 2009) (citing Bell Atlantic Corp. v. Twombly, 

550 U.S. 544, 556 (2007).  The Complaint puts Defendant on notice of Plaintiff’s claims. 

B. Plaintiff Is Entitled to a Claim for Surcharge under 11 U.S.C. § 506(c) 

 Section 506(c) of the Bankruptcy Code provides, in relevant part, as follows: 

The trustee may recover from property securing an allowed 

secured claim the reasonable, necessary costs and expenses 

of preserving, or disposing of, such property to the extent of 

any benefit to the holder of such claim .... 

 

11 U.S.C. § 506(c). 

 Section 506(c) is designed to allow a claimant who has expended funds to preserve or 

dispose of secured collateral to recover those funds from the secured creditor who directly 

benefitted from them, thus “prevent[ing] a windfall to the secured creditor at the expense of the 

claimant.”  Precision Steel Shearing v. Fremont Fin. Corp. (In re Visual Indus.), 57 F.3d 321, 325 

(3d Cir. 1995) (citing IRS v. Boatmen’s First Nat’l. Bank of Kan. City, 5 F.3d 1157, 1159 (8th Cir. 

1993)).  To recover expenses under section 506(c), the claimant must demonstrate that the 

expenditures (1) are reasonable and necessary to the preservation or disposal of the property and 

(2) provide a direct benefit to the secured creditors.  In re C.S. Assocs., 29 F.3d 903, 906 (3d Cir. 

1994).  See also, e.g., In re Eagle Fisheries, 1993 U.S. Dist. LEXIS 21760, *12 (D. Alaska Apr. 

14, 193) (“The record demonstrates that the [chapter 7 ] trustee took affirmative steps to keep the 

[debtor’s] property [a processing plant] occupied, to prevent vandalism and effect improvements, to 

remove or reduce environmental claims and problems at the property, and otherwise maintain the asset 

as a package [for sale in the bankruptcy case].  Courts have long recognized that a trustee’s actions to 

preserve collateral for the benefit of the secured creditors confers a sufficient benefit under section 

506(c) to support a surcharge on the secured creditor’s collateral.”). 
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 The Surchargeable Expenses in these cases clearly meet the foregoing standard.  The Sale 

was the result of the trade credit extended to the Debtors by vendors who provided goods and 

services to the Debtors during the Sale process, the DIP financing provided by LCA, and by the 

efforts of estate professionals.  The Sale could not have been accomplished without these 

contributions.  Hence, the Surchargeable Expenses were reasonable and necessary for the Debtors 

to preserve and maximize the value of the Defendant’s collateral, and as a result, critical to 

generating revenue for the benefit of Defendant. 

 Further, the Surchargeable Expenses are of the type that are regularly surcharged in 

connection with the preservation and disposition of property under section 506(c) of the 

Bankruptcy Code. See, e.g., Precision Steel 57 F.3d at 325 (“[T]ypes of costs and expenses that 

would generally be found to relate to the preservation or disposition of the subject property and 

benefit the holder of the security interests . . . includes: appraisal fees, auctioneer fees, advertising 

costs, moving expenses, storage charges, payroll of employees . . . involved with the disposition 

of the subject property, maintenance and repair costs, and marketing costs.”); In re Lunan Family 

Restaurants Ltd. Partnership, 192 B.R. 173 (Bankr. N.D. Ill. 1996) (debtor could surcharge 

secured creditor for utilities, payroll, withholding and unemployment taxes, and health insurance 

claims that debtor paid to keep restaurants operating until the sale); In re Hopkinton Indep. Sch., 

Inc., 499 B.R. 158 (Bankr. D.N.H. 2013) (surcharge would be permissible for winterization costs, 

fire alarm monitoring, and insurance); Ford Motor Credit Co. v. Reynolds & Reynolds Co. (In re 

JKJ Chevrolet), 26 F.3d 481, FN1 (4th Cir. 1994) (“Reynolds should be allowed to surcharge . . . 

postpetition goods and services”). 

 The Surchargeable Expenses were commercially reasonable and reduced Defendant’s 

potential exposure to chargebacks for post-petition customer orders that chargebacks would have 
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to be paid out of the Reserve.  Payments are not equally subject to refund and/or charge 

reimbursement risk if product order fulfillment status is kept current. By incurring the 

Surchargeable Expenses, Plaintiff not only preserved Defendant’s purported collateral, the cash 

held in the Reserve account, but also directly prevented that collateral from being destroyed 

through postpetition chargebacks.  Thus, the Surchargeable Expenses clearly directly benefitted 

Defendant. 

C. Defendant Has Violated the Automatic Stay  

The filing of a bankruptcy petition operates as an automatic stay of debt collection activities 

outside of bankruptcy proceedings.  Bankruptcy Code section 362 provides, in pertinent part, that 

a bankruptcy petition 

 operates as a stay, applicable to all entities, of –  

 

* * * 

 

  (3) any act to obtain possession of property of the estate or of property from the 

estate or to exercise control over property of the estate;   

 

  (4) any act to create, perfect, or enforce any lien against property of the estate; 

 

  (5) any act to create, perfect, or enforce against property of the debtor any lien to 

the extent that such lien secures a claim that arose before the commencement of the case 

under this title; 

* * * 

 

  (7) the setoff of any debt owing to the debtor that arose before the commencement 

of the case under this title against any claim against the debtor . . . . 

 

11 U.S.C. § 362(a). 

 

 The purpose of the automatic stay is to provide a debtor with a “breathing spell” from its 

creditors and to  stop all collection or harassment from any creditor.  See, e.g., Borman v. Raymark 

Industries, Inc., 946 F.2d 1031, 1033 (3d Cir. 1991) (citation omitted). 
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 As Defendant notes in the Motion, this Court recently held that “[f]ailure to pay a disputed 

contract debt is merely a passive act that, even if taken post-petition, does not satisfy the 

affirmative act requirement necessary for an automatic stay violation finding under Section 

362(a)(3).”  Welded Constr., L.P. v. The Williams Cos. (In re Welded Constr., L.P.), Nos. 18-12378 

(KG), 19-50194 (KG), 2019 Bankr. LEXIS 3299, at *54 (Bankr. D. Del. Oct. 16, 2019).  It is also 

true that the Third Circuit recently held that “a secured creditor does not have an affirmative 

obligation under the automatic stay to return a debtor’s collateral to the bankruptcy estate 

immediately upon notice of the debtors’ bankruptcy because failure to return the collateral receive 

pre-petition does not constitute ‘an [] act . . . to exercise control over property of the estate.’” In re 

Denby-Peterson, 941 F.3d 115, 119 (3d Cir. 2019) (citing 11 U.S.C. § 362(a)(3)). 

 These cases are distinguishable from this case for several reasons.  Here, there is no 

“disputed contract debt” as in Welded.  Additionally, despite Defendant’s knowledge of Plaintiff’s 

chapter 11 filing,3 Defendant has taken the affirmative act of setting off against Plaintiff’s funds 

in the Defendant’s possession on account of Defendant’s prepetition claims against the Plaintiff  

nearly 1,900 times, in an amount of not less than $170,794.00, which amount has not returned to 

the Debtors’ estate.  Finally, Defendant has at various times throughout the Cases both increased 

the Reserve, without reason or cause, and applied the Reserve against prepetition claims.  Thus, 

Defendant is not “merely maintain[ing] the status quo” as described in Denby-Peterson and has 

willfully violated the automatic stay.   

 In addition to withholding and/or retaining funds belonging to the Debtors’ estate, by 

increasing the Reserve and applying it against prepetition claims, Defendant has failed to desist in 

                                                 
3 On or about August 11, 2019, Defendant was notified of the Debtors’ chapter 11 bankruptcy filings, and on or 

about August 12, 2019, Defendant had actual notice and knowledge of the Debtors’ Cases. 

Case 19-50419-BLS    Doc 9    Filed 01/03/20    Page 14 of 15



 

 - 11 - 

its collection attempts and attempts to further exercise control over property of the estate post-

petition.   

V. CONCLUSION 

 Accordingly, for all of the reasons set forth herein, Plaintiff respectfully requests that the 

Court deny Defendant’s Motion to dismiss the Complaint.   

Dated: January 3, 2020    ROBINSON & COLE LLP 

Wilmington, Delaware 

  

/s/ Jamie L. Edmonson    

ROBINSON & COLE LLP 

Natalie D. Ramsey (No. 5378) 

Jamie L. Edmonson (No. 4247) 

Mark A. Fink (No. 3946) 

1201 N. Market Street, Suite 1406 

Wilmington, Delaware 19801 

Telephone: (302) 516-1700 

Facsimile:   (302) 516-1699 

Email:  nramsey@rc.com 

 jedmonson@rc.com 

 mfink@rc.com 

 

Counsel to the Plaintiff, Old LC, Inc. 
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