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In further support of its Motion to Dismiss (“Motion,” D.I. 7) the adversary proceeding 

Complaint (“Complaint,” D.I. 4) of Debtor, Old LC, Inc. f/k/a Loot Crate, Inc. (“Debtor”), 

Worldpay, LLC f/k/a Vantiv LLC (“Worldpay”), defendant in this adversary proceeding, 

respectfully states as follows. 

INTRODUCTION 

Nothing in Debtor’s Response squarely addresses, much less cures, the problems the 

Motion identified with its causes of action, both as a matter of law and in light of the undisputed 

facts on the docket.  Indeed, Debtor repeatedly emphasizes that “the Sale” — the key mechanism 

by which it procured value for itself — was critical to the case; was the reason for the expenditures 

at issue; and “could not have been consummated” without spending the money it now wants 

Worldpay to reimburse.  (D.I. 9 (“Response”), at 3 & 8.)  This admission about the primary purpose 

of the allegedly surchargeable amounts — admitting a fact already apparent from the docket and 

from the Complaint itself — eliminates Debtor’s claim against Worldpay. 

As Worldpay explained in the Motion, Debtor here improperly demands surcharge 

reimbursement for money it spent on itself — money that it asked the Court for permission to 

borrow and spend for its own benefit and for the benefit of Loot Crate Acquisition, LLC (the 

“Buyer”).  A Debtor does not get to recoup such money from its credit-card processor, or any other 

creditor (indeed, as a practical matter, the Response proposes no way to identify or allocate any 

benefit to Worldpay, as opposed to the obvious and predominant value to the estate from the 

operating expenses and the Sale they enabled).   

Nothing in the Response identifies favorable law for Debtor, or even tries to distinguish 

the precedents that forbid claims like this one.  And although the Response belatedly tries to 

photoshop factual allegations into place — expanding the Complaint in some aspects and abridging 
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it in others — it does nothing to redress the fatal defects in the Complaint’s pleadings on standing, 

timing, and ownership, for either putative cause of action.  The Complaint must be dismissed. 

DEBTOR IS WRONG ON THE LAW 

The Response provides an extensive recitation of background facts; along the way, it 

confusingly mingles groundless assertions with the Complaint’s actual allegations, without 

citations to clarify the record.  This corner-cutting in presentation of material to the Court, 

unfortunately, also extends to the legal authorities on which Debtor claims to rely. 

Debtor pronounces in conclusory fashion that “the Surchargeable Expenses are of the type 

that are regularly surcharged in connection with the preservation and disposition of property under 

section 506(c) of the Bankruptcy Code.”  (Resp., D.I. 9, at 8.)  It does not address or distinguish 

any of the cases that squarely hold otherwise.  See In re C.S. Assocs., 29 F.3d 903, 907 (3d Cir. 

1994) (§ 506(c) is “not intended to encompass ordinary administrative expenses that are 

attributable to the general operation” of the debtor”); e.g., In re Towne, Inc., 536 F. App’x 265, 

268 (3d Cir. 2013), aff’g 2012 WL 2401981 (rejecting § 506(c) claim where costs were incurred 

“primarily in pursuit of a sale on the Debtors’ behalf”); see generally In re Visual Indus., Inc., 57 

F.3d 321, 325–26 (3d Cir. 1995) (“to warrant [§] 506(c) recovery ... [the claimant] must show that 

... funds were expended primarily for the benefit of the creditor and that the creditor directly 

benefitted from the expenditure” (emphasis added); In re C.S. Assocs., 29 F.3d 907 (“[c]ourts have 

narrowly construed § 506(c) to encompass only those expenses that are specifically incurred for 

the express purpose of” benefiting the creditor itself) (emphasis added and internal quotation 

omitted).  Instead, it cites cases in which expenditures appear superficially similar, in the sense 

that money was spent, but nothing else is analogous. 

Debtor cites four cases in claiming that its surcharge claim “clearly meets” the standard.  

(Resp. at 8.)  Misleadingly, Debtor suggests that “marketing costs” are reimbursable in this Circuit 
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— but the case reveals clearly that this phrase refers to marketing of the collateral, not marketing 

of the Debtor’s product in the ordinary course.  See In re Visual Indus., Inc., 57 F.3d 321, 325 (3d 

Cir. 1995) (listing “marketing costs” along with “appraisal fees” and “auctioneer fees”).  Indeed, 

the very next sentence in the opinion explains the actual rule:  “All of these expenditures share a 

common characteristic: they are expenses directly related to disposing of or preserving the 

creditor’s collateral.”  Id. (emphasis added).  No such expenses are necessary to appraise, much 

less to liquidate, the cash allegedly at issue here.  And the actual expenses in this case were incurred 

to enhance the value of the business itself, benefiting all creditors and the estate generally in 

exactly the indirect way that — in every one of the precedents — fails to state a surcharge claim 

under the governing standard. 

Next, Debtor cites three cases that perfectly illustrate the problem with its case theory.  In 

one of them, “goods and services” were mentioned, but the § 506(c) claim failed outright:  both 

the district and appeals court found it “unnecessary to decide” whether the expenses directly 

benefited the secured creditor to justify such a claim.  See In re JKJ Chevrolet, Inc., 26 F.3d 481, 

483 (4th Cir. 1994).  In the second (which is not a § 506(c) case), a secured creditor benefited from 

“winteriz[ing]” buildings that were themselves the collateral, were not part of any operations in the 

Chapter 7 case, and would obviously have otherwise been damaged in the New Hampshire winter 

during the liquidation process.  See In re Hopkinton Indep. Sch., Inc., 499 B.R. 158, 161 (Bankr. 

D.N.H. 2013) (“the estate received no benefit from the expenditures …; all the benefit went to the 

[secured creditor] itself when it sold the Property”).  And in Debtor’s final cited authority, 

similarly, the secured creditor was the bank whose claim dwarfed the assets of the estate, and no 

one else benefited at all from the asset sale.   In re Lunan Family Restaurants Ltd. P’ship, 192 B.R. 

173, 180 (Bankr. N.D. Ill. 1996) (“Where estate distribution is made only to one secured creditor 
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in bankruptcy, the increased priced [sic] realized from selling the debtor as a going concern directly 

benefits that creditor.”).   

The claim Debtor seeks to bring here is unprecedented.  It would be a perversion of the 

standard both on its face and under the governing Third Circuit standard.  See, e.g., In re U.S. 

Physicians, No. 98-34011, 2002 WL 32364524, at *4 (E.D. Pa. Dec. 20, 2002) (rejecting surcharge 

claim by debtors who had incurred costs primarily to preserve the going-concern value of their 

business).  “Section 506(c) was not intended to encompass ordinary administrative expenses that 

are attributable to the general operation and dissolution of an estate in bankruptcy.”  In re C.S. 

Assocs., 29 F.3d at 907.  Merely saying conclusorily that certain expenses “directly preserved” a 

piece of collateral (Resp. at 9) — without even explaining how that collateral exists or is even 

estate property — cannot outweigh the facts and the law that squarely bar Debtor’s claim.  E.g., In 

re Cascade Hydraulics & Util. Serv., Inc., 815 F.2d 546, 548 (9th Cir. 1987) (“To satisfy the 

benefit test of section 506(c), [a debtor] must establish in quantifiable terms that it expended funds 

directly to protect and preserve the collateral.”). 

Worse, Debtor simply ignores all the other principles explained in the Motion that show its 

pleading to be defective.  It is plain from the face of the Complaint and the docket that any alleged 

collateral is no longer estate “property,” if it ever was.  [See D.I. 254 at 116 (conveying to Buyer 

at the October 1 closing “all of Sellers’ right, title and interest in any reserves held by any bank, 

insurance company, or credit card processor”) (emphasis added).]  See In re Valley Process Sys., 

Inc., No. 13-51936-ASW, 2014 WL 3635367, at *2 (Bankr. N.D. Cal. July 23, 2014) (“Once the 

assets are sold unencumbered from the estate, they are no longer ‘property securing an allowed 

secured claim,’ are not property of the estate, and therefore may not be surcharged under section 

506(c).”).  And Debtor does not explain how the allegations of the Complaint show it to have been 
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“collateral” in the first place, rather than a contingent contractual expectation subject to later 

calculation.  See In re Twenty-Four Hour Nautilus Swim & Fitness Ctr., Inc., 81 B.R. 71, 74 (D. 

Colo. 1987).   

Meanwhile, without acknowledging that it is doing so, Debtor’s Response reduces its claim 

against the alleged collateral of $1.7 million from the in terrorem value of $11 million that it pled 

(Compl., D.I. 4, at ¶ 34) to a more modest, but equally nonsensical, $5.7 million (Resp. at 6).  Cf. 

In re Quaker Distributors, Inc., No. 95-10047, 1996 WL 89361, at *4 (Bankr. E.D. Pa. Feb. 27, 

1996) ( “in all cases, [surcharge] must be capped by the value of the collateral preserved or 

disposed”).  No explanation for this sub rosa amendment of the Complaint is provided, and Debtor 

does not explain why it is entitled to an exemption from the Rules or the substantive requirements 

of the law.  The real problem is that there is no legal support for Debtor’s case theory — which 

was apparently asserted, with a large number, for negotiation leverage only.     

DEBTOR FLOUTS THE RULES OF PROCEDURE 

On a fundamental level, with its Response, the Debtor seeks to be excused from the well-

established rules of pleading.  As this Court has repeatedly explained, Rule 8(a)(2) “requires a 

‘showing’ rather than a blanket assertion of an entitlement to relief ... [because] without some 

factual allegation in the complaint, a claimant cannot satisfy the requirement that he or she provide 

not only ‘fair notice,’ but also the ‘grounds’ on which the claim rests.”  In re AgFeed USA, LLC, 

546 B.R. 318, 327 (Bankr. D. Del. 2016) (emphasis added; internal quotation marks and citation 

omitted).  “While facts must be accepted as alleged, this does not automatically extend to bald 

assertions, subjective characterizations, or legal conclusions.”  In re Pitt Penn Holding Co., Inc., 

No. 09-11475 BLS, 2011 WL 4352373, at *4 (Bankr. D. Del. Sept. 16, 2011) (quoting Gen. Motors 

Corp. v. New A.C. Chevrolet, Inc., 263 F.3d 296, 333 (3d Cir. 2001)).  With its conclusory 

descriptors and surreptitiously imported new allegations, the Response essentially attempts to 
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evade the requirements of the Rules and generate a brand-new Complaint, instead of defending the 

one it filed. 

Because there are no citations in the Response to the case’s operative documents — least 

of all the Complaint whose adequacy the Motion calls into question — Debtor’s filing makes 

representations to the Court without apparent accountability of any kind.  At first, the Response 

seems to be engaged in uncontroversial storytelling on background facts; but by the end, in its 

attempt to gin up an adequately pled claim for violation of the automatic stay in the face of the law 

Worldpay cited, the document has reached a realm of pure fiction — untethered to any fact or 

actually pled allegation.  Without citation or support to any pleading, much less to any actual event, 

Debtor states to the Court in its memorandum that “[i]n addition to withholding and/or retaining 

funds… Defendant has failed to desist in its collection attempts and attempts to further exert 

control over property of the estate post-petition.”  (Resp. at 10-11 (emphasis added).)  Nowhere in 

the Complaint or anywhere else are any “collection attempts” identified. 

If a stay violation were at issue between the parties in this adversary proceeding, it would 

be identified in the Complaint in a cognizable way.  See In re Welded Constr., L.P., No. 18-12378 

(KG), 2019 WL 5394054, at *18 (Bankr. D. Del. Oct. 16, 2019) (debtor must allege an “affirmative 

act” by the defendant related to actual “property” of the estate).  But nowhere in the Response does 

Debtor cite the piece of the Complaint in which supposedly objectionable transactions are 

identified in connection with facts in the real world.   See In re AgFeed USA, LLC, 546 B.R. at 339 

(an adequate “complaint identifies the date, amounts, source and transferee” for challenged 

transactions); In re Pitt Penn Holding Co., 484 B.R. 25, 51 (Bankr. D. Del. 2012) (plaintiff’s 

pleading — not its brief in support — satisfies Rule 8 only where it “details the circumstances” of 

challenged transactions).  Although it already amended its Complaint once to try to explain its 
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grievance with some kind of accurate factual statement, Debtor continues to ignore the rules 

governing pleading.  “[W]ell-settled case law does not permit the Plaintiff to cure a deficiency in 

the Complaint through a responsive pleading to the Motion.”  In re Pitt Penn Holding Co., Inc., 

No. 09-11475 BLS, 2011 WL 4352373, at *11 (Bankr. D. Del. Sept. 16, 2011) (collecting cases); 

see also id. (“memoranda and supporting affidavits in opposition to a motion to dismiss cannot be 

used to cure a defective complaint”). 

In addition to its baseless boilerplate about “collection efforts,” Debtor has now chosen a 

dollar amount, and through some kind of belated investigation, apparently believes it has identified 

real-life transactions it now wants to challenge.  (Resp. at 5 and 10 (making new allegations, 

including dollar amounts, that do not appear anywhere in the Complaint).)  But a memorandum 

cannot be used to amend a Complaint.  In re APF Co., 308 B.R. 183, 188–89 (Bankr. D. Del. 2004) 

(granting motion to dismiss where “[t]he complaint did not even assert a total amount of the 

transfers, and such an assertion has been found to be insufficient”).  The point of Rule 8 is to 

identify the boundaries of a dispute in advance, not to start a guessing game by which the parties 

will posture and negotiate for months to come.  Id.  Rather than defending its perfunctory pleading 

with legal argument, Debtor is essentially asking for the Rules to be suspended so it can pursue 

nonexistent damages and exert leverage on Worldpay.  It presumably seeks to do this for Buyer’s 

benefit rather than to create any net value for the estate.  The Court should decline the invitation, 

enforce the rules of procedure, and dismiss the Complaint. 
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CONCLUSION 

 Worldpay respectfully requests that the Court dismiss the Complaint in its entirety, and 

that it be granted such other and further relief as the Court finds just and equitable. 

Dated:   January 17, 2020    BENESCH, FRIEDLANDER, COPLAN 
Wilmington, Delaware        & ARONOFF LLP 

 
 /s/ Jennifer R. Hoover    
Jennifer R. Hoover (DE No. 5111) 
Kevin M. Capuzzi (DE No. 5462) 
222 Delaware Avenue, Suite 801 
Wilmington, Delaware 19801 
Telephone: (302) 442-7010 
Facsimile: (302) 442-7012 
jhoover@beneschlaw.com 
kcapuzzi@beneschlaw.com 
 
Counsel for Worldpay, LLC 
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