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The above-captioned debtors and debtors in possession (collectively, the “Debtors”),2 

submit this memorandum of law and omnibus reply to objections (this “Confirmation Brief”) in 

support of confirmation of the Joint Chapter 11 Plan of Barneys New York, Inc. and Its Debtor 

Affiliates [Docket No. 611] (as amended, supplemented, or otherwise modified from time to 

time, the “Plan”) pursuant to section 1129 of title 11 of the United States Code 

(the “Bankruptcy Code”).  The Debtors respectfully state as follows.3 

Preliminary Statement 

1. Confirmation of the Plan represents the best available path to conclude these 

chapter 11 cases and maximize creditor recoveries.  Substantially all of the Debtors’ stakeholders 

agree.  More than 94 percent of general unsecured creditors, in amount, and over 82 percent in 

number, voted to accept the Plan.  Similarly, more than 180 administrative creditors holding 

administrative or priority claims affirmatively consented to “different treatment” under the Plan.  

Eight customer claimants have asserted priority claims totaling approximately $7,100 and have 

not yet consented to the Plan’s treatment of their respective claims.  The Debtors do not believe 

that any of these claims are administrative or priority in nature and, therefore, have objected to 

their treatment as such.4  Nevertheless, the Debtors, with the support of the Committee, have 

modified the Plan to provide for a modest customer convenience class, which may render any 

such allowed customer claims unimpaired, including the eight customers who have not 

consented to different treatment under the Plan.5 

                                                 
2 Capitalized terms used but not defined herein shall have the meanings given to them in the Plan. 

3 In further support hereof, and of confirmation of the Plan, the Declaration of Christopher A. Good in Support of 
Confirmation of the Joint Chapter 11 Plan of Barneys New York, Inc. and Its Debtor Affiliates 
(the “Good Declaration”) is being filed contemporaneously herewith. 

4  See, e.g., Debtors’ First Omnibus Objection to Certain Claims [Docket No. 732]. 

5  Two additional customers, asserting gift card claims for less than $500 in the aggregate, untimely submitted § 
1129(a)(9) non-consent forms four days after the deadline to do so.  For the same reasons set forth herein, such 
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2. That leaves only two remaining objectors—Great American, an affiliate of the 

Purchaser, and the Amalgamated Funds.6  Great American contends the Plan cannot be 

confirmed insofar as it impairs Great American’s efforts to pursue certain avoidance actions 

against the Debtors’ trade creditors—the same trade creditors that voted overwhelmingly to 

accept the Plan because, in part, it provides for the Debtor Release and an Estate covenant not to 

sue.  To be clear, Great American has no standing to pursue those claims:  only the Debtor has 

standing to pursue the claims.  Although there is no dispute that Great American purchased the 

avoidance actions under the Purchase Agreement, it neither negotiated for nor obtained standing 

to prosecute those actions.  The pendency of a standing motion does nothing to stop the Debtors, 

acting on behalf of the Estates, from covenanting not to bring such causes of action, especially 

where (a) there is no benefit to the Estates associated with bringing these causes of action and 

(b) the Estates’ covenant not to sue on such causes of action is the lynchpin to confirming this 

value-maximizing Plan.  Put another way, the “clarification” to the Plan requested by Great 

American would constitute a material adverse change to the Plan that would require 

resolicitation and would no doubt cause the trade creditors—whose primary consideration under 

the Plan is the Estates’ covenant not to sue—to change their votes.  The Court should overrule 
                                                                                                                                                             

claims, even if allowed, are not an impediment to Confirmation.  In addition, a trade creditor, asserting 
§ 503(b)(9) claims for goods delivered at least as far back as April and May 2019, months outside the 20-day 
statutory lookback period, also untimely submitted a § 1129(a)(9) non-consent form four days after the deadline 
to do so.  The Debtors have filed an omnibus objection contemporaneously herewith seeking to disallow each of 
the claims described in this footnote. 

6  Objections were timely filed by California Department of Tax and Fee Administration [Docket No. 659], ADP, 
Inc. (“ADP”) [Docket No. 681], Aetna Life Insurance Company (“Aetna”) [Docket No. 684], the New 
York-New Jersey Regional Joint Board (the “Union”) [Docket No. 686], GA Retail, Inc. (“Great American”) 
[Docket No. 687], Google LLC (“Google”) [Docket No. 688], Regency Centers, L.P. (“Regency”) [Docket 
No. 689], and the Amalgamated Retail Retirement Fund, the National Plus Plan, and the Amalgamated National 
Health Plan (collectively, the “Amalgamated Funds”) [Docket No. 690].  Attached hereto as Exhibit A is a 
chart summarizing the issues raised in each filed objection and the Debtors’ specific responses thereto 
(the “Objection Summary Chart”).  As of the filing hereof, all objections to confirmation of the Plan, other than 
the objections filed by Great American and the Amalgamated Funds, have been consensually resolved or the 
Debtors believe, based on written representations, that they have reached agreements in principle to resolve 
such objections in advance of the Confirmation Hearing. 
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Great American’s objection and deny their request to blue pencil settlements embodied in the 

Plan. 

3. For its part, the Amalgamated Funds’ objection has been rendered moot.  The 

Debtors are current on their obligations to the Amalgamated Funds, and, in fact, have prefunded 

estimated amounts owed for January and February to assuage the funds’ concerns of shortfall 

before the February 29, 2020 store closing end date.  If the estimated payments turn out to be 

insufficient, the Debtors have further agreed to fund any actual shortfall.7  This has been added 

to the Confirmation Order for the Amalgamated Funds’ benefit.  The Debtors submit the 

Amalgamated Funds have no administrative claims or other basis to object to Confirmation. 

4. The Plan satisfies the statutory requirements for confirmation and it enjoys almost 

universal support.  The Committee, the U.S. Trustee, the Prepetition Secured Parties, landlords, 

trade creditors, the unions, taxing authorities, more than 94% of general unsecured creditors, and 

ABG, one of the Purchasers, all support or do not oppose the Plan.  For good reason:  the 

alternatives necessarily mean more cost to the Estates, more time in chapter 11, and more 

uncertainty for stakeholders.  Accordingly, the Debtors respectfully request that the Court enter 

the order confirming the Plan and bring these cases to a swift, orderly, value-maximizing 

conclusion. 

Background 

5. On the Petition Date, each of the Debtors filed a voluntary petition for relief under 

chapter 11 of the Bankruptcy Code.  The Debtors operated their business and managed their 

properties as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy 

Code until the sale of substantially all of their assets on November 1, 2019.  Since then, the 

                                                 
7  For the avoidance of doubt, Great American remains obligated to fund and/or reimburse all or substantially all 

of these employee benefits under the Agency Agreement. 
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Debtors have continued as debtors in possession to facilitate an orderly wind-down of the 

Debtors’ remaining assets.  On August 7, 2019, the United States Bankruptcy Court for the 

Southern District of New York (the “Court”) entered an order [Docket No. 41] authorizing the 

joint administration and procedural consolidation of the chapter 11 cases pursuant to Bankruptcy 

Rule 1015(b).  On August 15, 2019, the U.S. Trustee appointed the Committee [Docket 

No. 131].  No request for the appointment of a trustee or examiner has been made in these 

chapter 11 cases. 

I. Procedural History. 

6. On December 19, 2019, the Court entered an order approving the Disclosure 

Statement, the Solicitation Procedures, related notices, forms, and ballots, and the contents of the 

Solicitation Packages [Docket No. 612] (the “Disclosure Statement Order”). 

7. Pursuant thereto, the Voting Deadline for all Holders of Claims in classes entitled 

to vote on the Plan (the “Voting Classes”) was January 17, 2020, at 4:00 p.m. (prevailing Eastern 

Time), as was the deadline to object to confirmation of the Plan (the “Plan Objection Deadline”).  

On January 20, 2020, the Debtors filed the voting certification of the Court-appointed solicitation 

agent, Stretto [Docket No. 700] (the “Voting Report”), which is summarized below in detail. 

8. Concurrently herewith, the Debtors filed proposed findings of fact, conclusions of 

law, and order confirming the Plan (the “Proposed Confirmation Order”). 

II. The Sale and the Plan. 

9. On October 16, 2019, the Debtors entered into the Purchase Agreement with the 

Purchasers and designated the Purchasers as “stalking horse” bidders for substantially all of the 

Debtors’ assets [Docket No. 356].  On November 1, 2019, the Court entered the Sale Order 

approving the Sale Transaction, and the Sale Transaction closed on that same day. 
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10. Following consummation of the Sale Transaction, the Debtors formulated a 

strategy, embodied in the Plan, for the orderly wind-down of their Estates, including the making 

of distributions to creditors in accordance with the priority scheme contemplated by the 

Bankruptcy Code and orders of the Court entered in the Chapter 11 Cases.  On November 15, 

2019, the Debtors filed their initial Plan [Docket No. 527] and related Disclosure Statement 

[Docket No. 528].  From that date until entry of the Disclosure Statement Order, the Debtors 

filed a series of revised Plans and Disclosure Statements incorporating clarifying edits in 

response to both informal comments and formal objections by parties in interest regarding, inter 

alia, the treatment of Claims and Interests and the means for implementation of the Plan.  On 

January 12, 2020, the Debtors filed the Plan Supplement [Docket No. 652].  

11. As evinced by the Voting Report, the Plan enjoys broad support from Holders of 

Claims entitled to vote thereon, and all Holders of Allowed Administrative Claims. Allowed 

Priority Claims, and Allowed Other Priority Claims affirmatively consented to or are deemed to 

consent to the treatment of such Allowed Claims under the Plan.  Accordingly, and as set forth 

below, the Plan is confirmable notwithstanding the deemed rejection thereof by certain Classes 

(such Classes, the “Rejecting Classes”).  Prompt confirmation and consummation of the Plan is 

in the best interest of the Debtors, their creditors, and all other parties in interest. 

III. The Plan Solicitation and Notification Process. 

12. The Plan constitutes a separate Plan for each of the Debtors, and the classification 

of Claims and Interests set forth therein applies separately to each of the Debtors.  For purposes 

of administrative convenience, the Plan consolidates the process by which distributions will be 

made thereunder, but the Plan does not contemplate substantive consolidation.  Only Holders of 

Claims in Impaired Classes receiving or retaining property on account of such Claims were 

entitled to vote on the Plan.  11 U.S.C. § 1126. 
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13. The following table summarizes the Classes of Claims and Interests under the 

Plan and whether such Classes were entitled to vote to accept or reject the Plan: 

Class Claim / Interest Status Voting Rights 

1 Other Secured Claims Unimpaired Not Entitled to Vote (Deemed to Accept) 

2 Other Priority Claims Unimpaired / 
Impaired 

Not Entitled to Vote (Deemed to Accept / 
Reject) 

3 Prepetition Secured Claims Impaired Entitled to Vote 

4 General Unsecured Claims Impaired Entitled to Vote 

5 Intercompany Claims Impaired Not Entitled to Vote (Deemed to Reject) 

6 Intercompany Interests Impaired Not Entitled to Vote (Deemed to Reject) 

7 Interests in Barneys Impaired Not Entitled to Vote (Deemed to Reject) 

8 Section 510(b) Claims Impaired Not Entitled to Vote (Deemed to Reject) 

14. The voting results, as reflected in the Voting Report, are summarized as follows: 

Total Ballots Counted 

Voting Class 
Accepting Rejecting Class Voting 

Result Number Amount Number Amount 

Class 3 
Prepetition 

Secured Claims 

0 $0.00 0 $0.00 Accepts8 

Class 4 
General 

Unsecured 
Claims9 

264 
82.8% 

$58,783,711.27 
94.3% 

55 
17.2% 

$3,564,944.65 
5.7% 

Accepts 

15. As set forth above and in the Voting Report, the Voting Classes comprise Class 3 

(Prepetition Secured Claims) and Class 4 (General Unsecured Claims).  Each of the Voting 

Classes voted to accept the Plan with respect to each Debtor. 

                                                 
8  Pursuant to Article III.F of the Plan, if a Class contains Claims or Interests eligible to vote and no Holders of 

Claims or Interests eligible to vote in such Class vote to accept or reject the Plan, the Holders of such Claims or 
Interests in such Class shall be deemed to have accepted the Plan.  Accordingly, because no Holders of Claims 
in Class 3 eligible to vote to accept or reject the Plan submitted Ballots in accordance with the Solicitation 
Procedures, Class 3 shall be deemed to have accepted the Plan. 

9  Pursuant to that certain Stipulation Regarding Allowance of Administrative Expense Claim [Docket No. 748], 
Google LLC switched its Class 4 vote (one ballot, $2,120,976.72 voting amount) from “reject” to “accept.” 
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IV. Objections to Confirmation 

16. As of the Plan Objection Deadline, the Debtors received more than thirty formal 

and informal objections, reservations, and/or requests for clarifications with respect to 

confirmation of the Plan.  The Debtors have engaged the various parties in good faith to address 

their respective concerns and have resolved—or respectfully submit should be resolved—every 

issue in advance of the Confirmation Hearing by stipulation or including certain language in the 

Confirmation Order, as more fully specified in the Objection Summary Chart, excluding one 

aspect of Great American’s objection.  The Debtors will update the Court regarding the status of 

all objections at or prior to the Confirmation Hearing.  The Debtors’ arguments in response to the 

outstanding objections are set forth below. 

Argument 

17. To confirm the Plan, the Court must find that the Debtors have satisfied the 

provisions of section 1129 of the Bankruptcy Code by a preponderance of the evidence.10  The 

Debtors respectfully submit that they have done so.  The Plan complies with all relevant sections 

of the Bankruptcy Code, the Bankruptcy Rules, and applicable nonbankruptcy law and should be 

confirmed. 

I. The Plan Satisfies Each Requirement for Confirmation. 

A. The Plan Complies with Section 1129(a)(1) of the Bankruptcy Code. 

18. Section 1129(a)(1) of the Bankruptcy Code requires that a plan comply with the 

“applicable provisions” of the Bankruptcy Code.  The legislative history relating to this provision 

                                                 
10 See In re Gramercy Twins Assocs., 187 B.R. 112, 122 (Bankr. S.D.N.Y. 1995) (“[T]he plan proponent bears the 

burden of showing by a preponderance of the evidence that the Plan satisfies all of the requirements of § 1129 
of the Bankruptcy Code.”) (citations omitted); see also Heartland Fed. Sav. & Loan Ass’n v. Briscoe Enters., 
Ltd., II (In re Briscoe Enters., Ltd., II), 994 F.2d 1160, 1165 (5th Cir. 1993) (“[t]he combination of legislative 
silence, Supreme Court holdings, and the structure of the [Bankruptcy] Code leads this Court to conclude that 
preponderance of the evidence is the debtor’s appropriate standard of proof both under § 1129(a) and in a 
cramdown”) (footnote omitted). 

19-36300-cgm    Doc 751    Filed 01/31/20    Entered 01/31/20 12:06:59    Main Document  
    Pg 16 of 53



 

 8  
 

explains that section 1129(a)(1) of the Bankruptcy Code encompasses and incorporates the 

requirements of sections 1122 and 1123 of the Bankruptcy Code, which govern classification of 

claims and interests and the contents of the plan, respectively.11  As demonstrated below, the 

Plan fully complies with all of the applicable provisions of the Bankruptcy Code, including 

sections 1122 and 1123 of the Bankruptcy Code.  No party has asserted otherwise. 

i. The Plan Satisfies the Classification Requirements of Section 1122 of 
the Bankruptcy Code. 

19. The Plan satisfies section 1122 of the Bankruptcy Code, which provides that “a 

plan may place a claim or interest in a particular class only if such claim or interest is 

substantially similar to the other claims or interests of such class.”12  The Second Circuit has 

recognized that plan proponents have significant flexibility under section 1122 in classifying 

claims.  Indeed, as one court in this district has stated, “a majority of both cases and 

commentators have rejected the concept that all creditors of equal rank must receive equal 

treatment.”13  Courts generally will approve placement of similar claims in different classes, 

provided there is a “rational basis” or “reasonable basis” to do so.14 

                                                 
11 See S. Rep. No. 95-989, at 126 (1978), as reprinted in 1978 U.S.C.C.A.N. 5787, 5912 (hereinafter “Senate 

Report”) (“Paragraph 1 [of 11 U.S.C. § 1129(a)] requires that the plan comply with the applicable provisions of 
chapter 11, such as section 1122 and 1123 [sic], governing classification and contents of [the] plan.”); H.R. 
Rep. No. 95-595, at 412 (1977), as reprinted in 1978 U.S.C.C.A.N. 5963, 6368 (same); see also Kane v. Johns-
Manville Corp., 843 F.2d 636 (2d Cir. 1988) (“[T]he legislative history of subsection 1129(a)(1) suggests that 
Congress intended the phrase ‘applicable provisions’ in this subsection to mean provisions of Chapter 11 that 
concern the form and content of reorganization plans[.]”). 

12 11 U.S.C. § 1122(a). 

13 See In re Ionosphere Clubs, 98 B.R. 174, 177 (Bankr. S.D.N.Y. 1989). 

14 See Frito-Lay, Inc. v. LTV Steel Co., Inc. (In re Chateaugay Corp.), 10 F.3d 944, 956–57 (2d Cir. 1993) 
(affirming separate classification where rational basis existed for classification scheme); In re Drexel Burnham 
Lambert Grp., Inc., 138 B.R. 723, 757 (Bankr. S.D.N.Y. 1992) (“A plan proponent is afforded significant 
flexibility in classifying claims under § 1122(a) if there is a reasonable basis for the classification scheme and if 
all claims within a particular class are substantially similar.”) (citations omitted). 

19-36300-cgm    Doc 751    Filed 01/31/20    Entered 01/31/20 12:06:59    Main Document  
    Pg 17 of 53



 

 9  
 

20. The Plan properly classifies Claims and Interests into Classes based on their legal 

or factual nature or other relevant and objective criteria, establishing that a legitimate basis exists 

for the classification scheme under the Plan that “does not offend one’s sensibility of due process 

and fair play.”15  The Claims or Interests within each particular Class are substantially similar to 

each other, and the classification scheme generally follows the Debtors’ capital structure as 

dictated by the unique legal and factual attributes of the classified Claims and Interests.  For 

example, debt and equity are classified separately, and secured debt is classified separately from 

unsecured debt.  Thus, the classification scheme proposed under the Plan is consistent with the 

flexible standard of section 1122 of the Bankruptcy Code.  No party has asserted otherwise. 

ii. The Plan Satisfies the Applicable Mandatory Plan Requirements of 
Section 1123(a) of the Bankruptcy Code. 

21. Section 1123(a) of the Bankruptcy Code sets forth eight mandatory requirements 

of chapter 11 plan,16 six of which are applicable to, and satisfied by, the Plan.17 

22. Specification of Classes, Impairment, and Treatment.  Sections 1123(a)(1)–(3) 

of the Bankruptcy Code require a plan to designate classes of claims and interests, specify 

whether such claims and interests are impaired or unimpaired, and specify the treatment of each 

impaired class of claims or interests.  The Plan properly designates classes of Claims and 

Interests, identifies Class 1 as Unimpaired, Class 2 as Unimpaired or Impaired, and Classes 3, 4, 

5, 6, 7, and 8 as Impaired, and specifies the treatment of the Impaired Classes.18 

                                                 
15 See In re Adelphia Commc’ns Corp., 368 B.R. 140, 246–47 (Bankr. S.D.N.Y. 2007) (quoting In re One Times 

Square Assocs. Ltd. P’ship, 159 B.R. 695, 703 (Bankr. S.D.N.Y. 1993)), appeal dismissed, 371 B.R. 660 
(S.D.N.Y. 2007), aff’d, 544 F.3d 420 (2d Cir. 2008). 

16 See 11 U.S.C. § 1123(a)(1)–(8). 

17 Because the Debtors are not issuing any new securities under the Plan, section 1123(a)(6) of the Bankruptcy 
Code does not apply to the Plan.  Nor does section 1123(a)(8) of the Bankruptcy Code, which is only applicable 
to individual debtors. 

18  See Plan Art. III. 
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23. Equal Treatment.  Section 1123(a)(4) of the Bankruptcy Code requires that a 

plan provide the same treatment for each claim or interest within a particular class, unless the 

holder of a particular claim or interest agrees to less favorable treatment on account of its claim 

or interest.  The Plan provides that each Allowed Claim or Interest will receive the same 

treatment as Allowed Claims or Interests in the same Class.19 

24. Adequate Means for Implementation.  Section 1123(a)(5) of the Bankruptcy 

Code requires that a plan provide “adequate means” for its implementation.  The Plan and the 

various documents included in the Plan Supplement provide adequate and proper means for 

implementation of the Plan, including, without limitation, the consummation of the Restructuring 

Transactions, the appointment of the Plan Administrator, and the wind-down and dissolution of 

the Debtors.20  In addition, the Plan describes the process governing distributions thereunder and 

provides procedures for resolving contingent, unliquidated, and disputed Claims.21 

25. The Debtors anticipate the Effective Date will occur shortly before or 

contemporaneous with the completion of the store closing sales, when there is little left to do but 

administer the wind down of the Debtors.  Moreover, as set forth above, the Plan provides 

adequate means for its implementation. 

26. Selection and Appointment of Directors and Officers.  Section 1123(a)(7) of the 

Bankruptcy Code requires that a plan “contain only provisions that are consistent with the 

interests of creditors and equity security holders and with public policy with respect to the 

manner of selection of any officer, director, or trustee under the plan and any successor to such 

                                                 
19  See Plan Art. III. 

20  See Plan Art. IV. 

21  See Plan Arts. VI (provisions governing distributions), VII (procedures for resolving contingent, unliquidated, 
and Disputed Claims). 
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officer, director, or trustee.”  The Plan satisfies this requirement by providing for the discharge of 

all of the Debtors’ managers and officers from their duties and appointment of the Plan 

Administrator as the sole manager and sole officer of the Wind-Down Debtors in the same 

fiduciary capacity as applicable to a board of managers and officers, subject to the provisions of 

the Plan.22  Accordingly, the Plan satisfies section 1123(a)(7) of the Bankruptcy Code.  No party 

has asserted otherwise. 

iii. The Discretionary Contents of the Plan Are Appropriate Under 
Section 1123(b) of the Bankruptcy Code. 

27. Section 1123(b) of the Bankruptcy Code provides that a plan may (but need not) 

(a) impair or leave unimpaired any class of claims or interests, (b) provide for the assumption or 

rejection of executory contracts or unexpired leases, (c) provide for the settlement or adjustment 

of claims or interests belonging to the debtor or its estate or the retention and enforcement by the 

debtor, trustee, or other representative of the estate appointed for such purpose of any such 

claims or interests, (d) provide for the sale of all or substantially all of the property of the 

Debtors’ estates and the distribution of the proceeds of such sale among holders of claims and 

interests, (e) modify or leave unaffected the rights of holders of secured or unsecured claims, or 

(f) “include any other appropriate provision not inconsistent with the applicable provisions of” 

the Bankruptcy Code.23 

28. The Plan’s contents are consistent with the discretion provided by section 1123(b) 

of the Bankruptcy Code.  For example, the Plan Impairs certain Classes of Claims and Interests 

and leaves others Unimpaired, provides for the allowance or disallowance of Claims and 

Interests, and establishes a distribution process for the satisfaction of Allowed Claims entitled to 

                                                 
22  See Plan Art. IV.D. 

23  11 U.S.C. § 1123(b)(1)–(6). 
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distributions under the Plan.  The Plan also provides for certain releases, exculpation, and 

injunctions.  For the reasons set forth in Section II below, the discretionary contents of the Plan 

are appropriate under section 1123(b) of the Bankruptcy Code and should be approved.  No party 

has asserted otherwise. 

B. The Debtors Have Complied with the Applicable Provisions of the 
Bankruptcy Code (§ 1129(a)(2)). 

29. “The principal purpose of Section 1129(a)(2) is to assure that the proponents have 

complied with the requirements of section 1125 in the solicitation of acceptances to the plan.”24  

Pursuant to the Disclosure Statement Order, the Court approved, among other things, (a) the 

Disclosure Statement as containing “adequate information” within the meaning of section 1125 

of the Bankruptcy Code, (b) the Solicitation Procedures, (c) the Solicitation Packages, and 

(d) the rules and timeline for soliciting and tabulating votes on the Plan and for filing objections 

to the Plan. 

30. Consistent therewith, the Debtors, with the assistance of Stretto, distributed 

Solicitation Packages in accordance with the Solicitation Procedures and as required by 

applicable law.25  A printed copy of the Confirmation Hearing Notice was also mailed to all 

parties in interest.26  Additionally, the Confirmation Hearing Notice was published in the 

national edition of USA Today on December 23, 2019, in accordance with the Disclosure 

                                                 
24 In re Texaco Inc., 84 B.R. 893, 906–07 (Bankr. S.D.N.Y. 1988); see also In re Johns-Manville Corp., 68 B.R. 

618, 630 (Bankr. S.D.N.Y. 1986) (“Objections to confirmation raised under § 1129(a)(2) generally involve the 
alleged failure of the plan proponent to comply with § 1125 and § 1126 of the Code.  These sections provide for 
the appropriate manner of disclosure and solicitation of plan votes.”) (citations omitted), aff’d, 78 B.R. 407 
(S.D.N.Y. 1987), aff’d sub nom. Kane v. Johns-Manville Corp., 843 F.2d 636 (2d Cir. 1988). 

25 See Affidavits of Service [Docket Nos. 620, 626, 639, 642, 643, 650, and 666] (the “Solicitation Affidavits”). 

26 See id. 
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Statement Order.27  Accordingly, the Plan fully complies with and satisfies all of the 

requirements of section 1129(a)(2) of the Bankruptcy Code.  

C. The Plan Has Been Proposed in Good Faith and Not by Any Means 
Forbidden by Law (§ 1129(a)(3)). 

31. Section 1129(a)(3) of the Bankruptcy Code compels courts to reject any plan 

proposed not in good faith or by means forbidden by law.28  The Second Circuit has construed 

the “good faith” standard in the plan confirmation context as requiring that “the plan was 

proposed with honesty and good intentions and with a basis for expecting that [the plan] can be 

effected.”29  In the absence of an objection to the good faith or means of proposal of the plan 

proponent, the court need not receive evidence of the plan proponent’s good faith for the plan to 

satisfy section 1129(a)(3) of the Bankruptcy Code.30 

32. The Plan was proposed with honesty and good intentions, and no party has 

objected to the Debtors’ good faith in proposing the Plan.  The Plan is the culmination of the 

Debtors’ unceasing efforts to realize the highest possible recoveries for stakeholders under 

extremely challenging circumstances.  Indeed, the Debtors’ management team and advisors spent 

many hours both pre- and postpetition evaluating and negotiating restructuring alternatives to 

provide the most value for the Debtors’ stakeholders.  The Debtors and their advisors have 

continued their efforts to resolve disputes with administrative and priority creditors in pursuit of 

                                                 
27 See Verification of Publication [Docket No. 625].  

28 See 11 U.S.C. § 1129(a)(3). 

29 Kane, 843 F.2d at 649 (citations and quotation marks omitted); see also Drexel Burnham Lambert Grp., Inc., 
138 B.R. at 759 (“Generally, a plan is proposed in good faith if there is a likelihood that the plan will achieve a 
result consistent with the standards prescribed under the Code.”) (citations and quotation marks omitted). 

30  See 7 Collier ¶ 1129.05[d] (16th 2019) (“If no party has objected within the required time to the good faith or 
means of proposal of the proponent, the court need not receive evidence as to its good faith in order to satisfy 
section 1129(a)(3).”); Fed. R. Bankr. P. 3020(b) (“If no objection is filed, the court may determine that the plan 
has been proposed in good faith and not by any means forbidden by law without receiving evidence on such 
issues.”). 
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unanimous consensus.  The Debtors submit that the Plan has been proposed in good faith and not 

by any means forbidden by law, as required by section 1129(a)(3) of the Bankruptcy Code, and 

no party has asserted otherwise. 

D. Payments for Costs and Expenses in Connection with the Plan Are Subject to 
Court Approval (§ 1129(a)(4)). 

33. As required by section 1129(a)(4) of the Bankruptcy Code, all payments promised 

or received, or made or to be made, by the Debtors in connection with services provided or for 

costs or expenses incurred in connection with the Chapter 11 Cases, including for Professionals, 

are subject to the review by and approval of the Court.31  Among other things, the Plan provides 

that all requests for professional compensation and Claims for reimbursement will be Allowed, 

after notice and a hearing, in accordance with and subject to the requirements of the Bankruptcy 

Code, the Bankruptcy Rules, and prior orders of the Court, as applicable, in full compliance with 

and satisfaction of the requirements of section 1129(a)(4) of the Bankruptcy Code.32  No party 

has asserted otherwise. 

E. The Debtors Have Complied with the Governance Disclosure Requirement 
(§ 1129(a)(5)). 

34. Section 1129(a)(5) of the Bankruptcy Code requires the proponent of a plan to 

disclose the identity and affiliation any individual proposed to serve as a director or officer of the 

debtor or a successor of the debtor under the plan and that the appointment or continuance of 

such officers and directors be consistent with the interests of creditors and equity security holders 

and public policy.33  Because the Plan provides for the liquidation of the Estates’ remaining 

assets and dissolution of the Debtors, section 1129(a)(5) of the Bankruptcy Code is inapplicable 

                                                 
31 See 11 U.S.C. § 1129(a)(4). 

32 See Plan, Art. II.B. 

33  See 11 U.S.C. § 1129(a)(5)(A). 
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to the Plan.  To the extent section 1129(a)(5) of the Bankruptcy Code applies to the Wind-Down 

Debtors, the Debtors have satisfied the requirements of this provision by, among other things, 

disclosing the identity and compensation of the Plan Administrator.34  Accordingly, the Plan 

fully complies with and satisfies all of the requirements of section 1129(a)(5) of the Bankruptcy 

Code, and no party has asserted otherwise. 

F. The Plan Does Not Require Regulatory Approval of Rate Changes 
(§ 1129(a)(6)). 

35. Section 1129(a)(6) of the Bankruptcy Code requires that any rate change provided 

for in a plan be approved by or subject to the approval of all governmental regulatory 

commissions with jurisdiction, if any.  The Plan does not provide for any rate changes and the 

Debtors are not subject to any such regulation.  Thus, section 1129(a)(6) of the Bankruptcy Code 

does not apply to the Plan, and no party has asserted otherwise. 

G. The Plan Satisfies the “Best Interests of Creditors” Test (§ 1129(a)(7)). 

36. The “best interests of creditors” test of section 1129(a)(7) of the Bankruptcy Code 

requires that, with respect to each impaired class of claims or interests, each individual holder of 

a claim or interest has either accepted the plan or will receive or retain property having a present 

value, as of the effective date of the plan, of not less than what such holder would receive if the 

debtor were liquidated under chapter 7 of the Bankruptcy Code at that time.35  The “best interests 

of creditors” test is satisfied where the estimated recoveries for a debtor’s stakeholders in a 

                                                 
34  See, e.g., Exhibit C to Plan Supplement [Docket No. 652]. 

35 11 U.S.C. § 1129(a)(7); see also In re Leslie Fay Cos., 207 B.R. 764, 787 (Bankr. S.D.N.Y. 1997) (“The [best 
interests of creditors] test requires that each holder of a claim or interest either accept the plan or receive or 
retain property having a present value, as of the effective date of the plan, not less than the amount such holder 
would receive or retain if the debtor were liquidated in a hypothetical liquidation under chapter 7 of the 
Bankruptcy Code.”). 
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hypothetical chapter 7 liquidation are less than or equal to the estimated recoveries for a holder 

of an impaired claim or interest under the debtor’s plan of reorganization that rejects the plan.36 

37. Through the Sale Transaction, the Debtors have already sold substantially all of 

their assets.  Converting to a chapter 7 liquidation, therefore, would do nothing more than create 

additional costs, including a percentage fee based on disbursements and fees for professionals 

retained by the chapter 7 trustee.37  To be clear, the Estates would be obligated to continue to pay 

all unpaid expenses included in the Wind-Down Budget incurred by the Debtors prior to 

conversion, including Allowed compensation for Professionals.  While information regarding the 

additional costs is speculative, the costs are clearly higher and more burdensome for the Debtors’ 

estates than the current proposed Plan (which does not have such incremental costs).  

Accordingly, the Debtors submit that the Plan fully complies with and satisfies all of the 

requirements of section 1129(a)(7) of the Bankruptcy Code, and no party has asserted otherwise. 

H. The Plan Can Be Confirmed Notwithstanding the Requirements of Section 
1129(a)(8) of the Bankruptcy Code (§ 1129(a)(8)). 

38. Section 1129(a)(8) of the Bankruptcy Code requires that each class of claims or 

interests must either accept a plan or be unimpaired thereunder.  A class of claims accepts a plan 

if holders of at least two-thirds in amount and more than one-half in number of the allowed 

claims in that class vote to accept the plan, and a class of interests accepts a plan if holders of at 

least two-thirds in amount of the allowed interests in that class vote to accept the plan.38  A class 

                                                 
36 See Bank of Am. Nat’l Trust & Sav. Ass’n v. 203 N. LaSalle St. P’ship, 526 U.S. 434, 441 n.13 (1999) (“The 

‘best interests’ test applies to individual creditors holding impaired claims, even if the class as a whole votes to 
accept the plan.”); Adelphia Commc’ns Corp., 368 B.R. at 251 (“In determining whether the best interests 
standard is met, the court must measure what is to be received by rejecting creditors in the impaired classes 
under the plan against what would be received by them in the event of a liquidation under chapter 7.  In doing 
so, the court must take into consideration the applicable rules of distribution of the estate under chapter 7, as 
well as the probable costs incident to such liquidation.”). 

37  See 11 U.S.C. § 326(a). 

38  See 11 U.S.C. § 1126(c)–(d). 
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that is not impaired under a plan, and each holder of a claim or interest in such a class, is 

conclusively presumed to have accepted the plan.39  Conversely, a class is deemed to have 

rejected a plan that provides that the claims or interests of that class do not entitle the holders 

thereof to receive or retain any property under the plan on account of such claims or interests.40 

39. All Voting Classes voted to accept the Plan, but certain Classes of Claims and 

Interests are deemed to reject the Plan under section 1126(g) of the Bankruptcy Code because 

Holders of Claims or Interests in such Classes are not entitled to receive or retain any property 

under the Plan on account of such Claims or Interests.  Notwithstanding this deemed rejection, 

the Plan is confirmable because it satisfies section 1129(b) of the Bankruptcy Code with respect 

to such “deemed rejecting” Classes, as discussed more fully below. 

I. The Plan Provides for the Payment of Priority Claims (§ 1129(a)(9)). 

40. Section 1129(a)(9) of the Bankruptcy Code requires that claims entitled to priority 

under section 507(a)(2) and (3) of the Bankruptcy Code be paid in full in cash on the effective 

date of the plan, unless the holder thereof has agreed to a different treatment of such claim.  In 

accordance therewith, the Plan generally provides that: 

• each Holder of an Allowed Administrative Claim, other than Professional Fee 
Claims, and Priority Tax Claims shall receive its Pro Rata share of the 
Administrative and Priority Tax Claims Recovery;41 and 

• each Holder of an Allowed Other Priority Claim shall receive its Pro Rata 
share of the Other Priority Claims Recovery on the Effective Date, or as soon 
as reasonably practicable thereafter.42 

                                                 
39  11 U.S.C. § 1126(f); see also SEC v. Drexel Burnham Lambert Grp., Inc. (In re Drexel Burnham Lambert Grp., 

Inc.), 960 F.2d 285, 290 (2d Cir. 1992) (“If the claimholder’s interests are ‘unimpaired,’ . . . his participation in 
or approval of the reorganization plan is not necessary for the plan to gain confirmation by the bankruptcy 
court.”); Senate Report at 5909 (section 1126(f) of the Bankruptcy Code “provides that no acceptances are 
required from any class whose claims or interests are unimpaired under the plan or in the order confirming the 
plan.”). 

40  See 11 U.S.C. § 1126(g). 

41  See Plan Art. II.A. 
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41. The Debtors solicited agreement of Holders of Administrative Claims, Priority 

Tax Claims, and Other Priority Claims to the foregoing treatment in accordance with the 

Disclosure Statement Order.  One ninety-three such parties returned Priority Claim Consent 

Notice affirmatively manifesting consent to such treatment.  Only 17 parties timely returned 

Priority Claim Consent Notices withholding agreement.  Excluding the eight customer claimants 

and the Amalgamated Funds, each party has withdrawn its non-consent form and now supports 

the Plan.  The Debtors’ noticing agent has filed a supplemental declaration with respect to the 

foregoing contemporaneously herewith. 

42. None of the remaining nonconsenting parties has an Allowed Administrative 

Claim, and, in fact, all such asserted Administrative Claims are the subject of pending omnibus 

objections by the Debtors.43  To the extent such parties’ asserted Administrative Claims are not 

Allowed, their consent is not needed to confirm the Plan.  Nor do they have standing to object on 

this basis.  Further, to the extent any party takes issue with the deemed agreement of parties who 

were silent, that issue was addressed by the Court’s entry of the Disclosure Statement Order,44 

and there is nothing in section 1129(a)(9) that requires affirmative agreement to different 

treatment.45  Courts should, therefore, “properly assume, absent sufficient indication to the 

                                                                                                                                                             
42  See Plan Art. III.B. 

43  See Debtors’ First Omnibus Objection to Certain Claim [Docket No. 732]; Debtors’ Second Omnibus 
Objection to Certain Claims [Docket No. 734].  The Debtors intend to file a third omnibus objection 
contemporaneously herewith. 

44  See Disclosure Statement Order ¶¶ 19, 23 (approving Priority Claim Consent Notice and the related process for 
Holders of administrative and priority claims to object to the proposed treatment of their respective Allowed 
Claims under the Plan); cf. In re Chassix Holdings, Inc., 533 B.R. 64, 77–78 (Bankr. S.D.N.Y. 2015) (“There 
are also reported decisions in which Courts in this District and elsewhere have held that where [opt-out] 
procedures have been approved in advance, and where their effects have been fully disclosed in a manner 
approved by the Court, it is then fair to bind creditors to the terms of the approved procedures.” (citations 
omitted)). 

45  See In re Teligent, Inc., 282 B.R. 765, 771–73 (Bankr. S.D.N.Y. 2002) (holding that failure to return an opt-out 
form constituted consent to “different treatment” as contemplated by section 1129(a)(9) of the Bankruptcy 
Code).  
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contrary, that Congress intends the words in its enactments to carry ‘their ordinary, 

contemporaneous, common meaning.’”46  The ordinary and common meaning of “agree” is 

“consent or accede.”47  “Consent” may be stated expressly or implied from conduct,48 and 

Congress’s use of the word “agree” in section 1129(a)(9) of the Bankruptcy Code should be 

understood to include implied consent.  Indeed, the bankruptcy and plan solicitation, voting, and 

objection process is replete with contexts in which courts have found implied consent to 

constitute agreement.49  Accordingly, the Debtors submit that the Plan fully complies with and 

satisfies all of the requirements of section 1129(a)(9) of the Bankruptcy Code. 

J. The Plan Has Been Accepted by at Least One Impaired Class (§ 1129(a)(10)). 

43. Section 1129(a)(10) of the Bankruptcy Code requires that, if a class of claims is 

impaired under a plan, then at least one such impaired class of claims has accepted the plan, 

excluding acceptance by any insider.50  Here, as set forth in the Voting Report, both Voting 

Classes against each Debtor voted to accept the Plan.  Therefore, the Plan satisfies the 

requirements of section 1129(a)(10) of the Bankruptcy Code.  No party has asserted otherwise. 

                                                 
46  Pioneer Inv. Servs. Co. v. Brunswick Assocs. Ltd. P’ship, 507 U.S. 380, 388 (1993) (quoting Perrin v. U.S., 

444 U.S. 37, 42 (1979)). 

47  Webster’s New World College Dictionary 23 (5th ed. 2014); see also American Heritage Dictionary of the 
English Language (5th ed. 2011) (“to express consent; concur”). 

48  See Black’s Law Dictionary 300 (10th ed. 2014). 

49  See, e.g., In re Adelphia Commc’ns Corp., 368 B.R. 140, 260–62 (Bankr. S.D.N.Y. 2007) (noting the 
importance of allowing nonvoting creditors to be deemed to accept the plan in large cases).  See also In re Sears 
Holdings Corporation, No. 18-23538 (RDD) (Bankr. S.D.N.Y. Oct. 15, 2019) (approving opt-out procedures 
for administrative claimant consent to less than full payment); In re Specialty Retail Shops Holding Corp., 
No. 19-80064-TLS (Bankr. D. Neb. Jun. 11, 2019) (approving deemed consent to less than full payment by 
claimants who did not object to less than full payment under the plan); In re Toys “R” Us, Inc., No. 17-34665 
(KLP) (Bankr. E.D. Va. Aug. 8, 2018) (approving opt-out process for administrative claims settlement).  But 
see In re SunEdison, Inc., 576 B.R. 453, 461 (Bankr. S.D.N.Y. 2017) (holding that failure to reject or object to 
plan did not constitute consent to third-party plan releases; Chassix Holdings, Inc., 533 B.R. 64, (Bankr. 
S.D.N.Y. 2015) (disapproving of failure to “opt out” as “deemed consent” to third-party plan releases). 

50 11 U.S.C. § 1129(a)(10). 
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K. The Plan Is Feasible (§ 1129(a)(11)). 

44. Section 1129(a)(11) of the Bankruptcy Code requires that the court determine, in 

relevant part, that confirmation is not likely to be followed by the liquidation or further financial 

reorganization of the debtor (or any successor thereto), unless such liquidation or reorganization 

is proposed in the plan.  “In making determinations as to feasibility, however, a bankruptcy court 

does not need to know to a certainty, or even a substantial probability, that the plan will succeed.  

All it needs to know is that the plan has a reasonable likelihood of success.”51 

45. The Plan is feasible as required by section 1129(a)(11) of the Bankruptcy Code 

and should be confirmed.  The Plan provides for the orderly liquidation and wind down of the 

Debtors’ operations and timely distributions to Holders of Allowed Claims in accordance with 

the Bankruptcy Code and applicable law.  While there likely will not be sufficient Distributable 

Cash to satisfy all Allowed Administrative Claims and Other Priority Claims in full in cash upon 

the Effective Date, the Debtors have obtained consent of Holders thereof to less than full 

payment, as provided under the Plan.  In addition, Distributable Cash can be used by the Plan 

Administrator to establish and fund the Post Effective Date Reserve to address what de minimis 

post Effective Date activities are necessary to close out the Estates.  If the Plan is confirmed on 

or around February 4, 2020, the Debtors anticipate having in excess of at least $3 million of 

Distributable Cash before giving effect to any such reserve.  The Purchasers have also continued 

to fund the $27 million Wind Down Budget that the Debtors have generally used to satisfy their 

post-closing obligations under the Purchase Agreement and other Sale Transaction, which 

funding would continue post Effective Date until the store closing process finishes.  The Plan 

                                                 
51 In re Adelphia Bus. Sols., Inc., 341 B.R. 415, 421–22 (Bankr. S.D.N.Y. 2003) (citing Kane, 843 F.2d at 650). 
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satisfies section 1129(a)(11) of the Bankruptcy Code and any objections to the contrary should 

be overruled.52 

L. The Plan Provides for the Payment of Certain Statutory Fees (§ 1129(a)(12)). 

46. Section 1129(a)(12) of the Bankruptcy Code requires that certain fees listed in 

28 U.S.C. § 1930 be paid or that provision be made for their payment under a chapter 11 plan.  

Here, Article XII.C of the Plan provides that the Debtors shall pay all fees and applicable interest 

under 28 U.S.C. § 1930(a) and 31 U.S.C. § 3717, as applicable, as determined by the Bankruptcy 

Court for each quarter (including any fraction thereof) until the Chapter 11 Cases are converted, 

dismissed, or closed, whichever occurs first.  Moreover, such fees are provided for in the Wind 

Down Budget and the professional fee escrow established under the Sale Order.53  Accordingly, 

the Debtors submit that the Plan complies with and satisfies the requirements of section 

1129(a)(12) of the Bankruptcy Code, and no party has asserted otherwise. 

M. Sections 1129(a)(13) through 1129(a)(16) of the Bankruptcy Code Do Not 
Apply to the Plan. 

47. Section 1129(a)(13) of the Bankruptcy Code requires that a plan provide for the 

continuation, after the plan’s effective date, of all retiree benefits at the level established by 

agreement or by court order pursuant to section 1114 of the Bankruptcy Code at any time prior to 

confirmation of the plan, for the duration of the period to which the debtor has obligated itself.  

The Debtors have no obligation to pay retiree benefits within the meaning of section 1129(a)(13) 

of the Bankruptcy Code.54  Accordingly, section 1129(a)(13) of the Bankruptcy Code does not 

apply to the Plan, and no party has asserted otherwise. 

                                                 
52  See Amalgamated Funds Objection ¶ 20. 

53  A draft Wind Down Budget was filed as Exhibit A to Notice of Filing Wind Down Budget and Related Matters 
[Docket No. 571]. 

54  See Good Decl. ¶ 57. 
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48. Section 1129(a)(14) of the Bankruptcy Code relates to the payment of domestic 

support obligations.  Because the Debtors are not subject to any domestic support obligations, the 

requirements of section 1129(a)(14) of the Bankruptcy Code do not apply.  Similarly, 

section 1129(a)(15) of the Bankruptcy Code applies only in cases in which the debtor is an 

“individual,” as such term is defined in the Bankruptcy Code.  Because none of the Debtors is an 

“individual,” the requirements of section 1129(a)(15) of the Bankruptcy Code do not apply.  

Finally, each of the Debtors is a moneyed, business, or commercial corporation or trust, and, 

therefore, section 1129(a)(16) of the Bankruptcy Code, which provides that property transfers by 

a corporation or trust that is not a moneyed, business, or commercial corporation or trust be made 

in accordance with any applicable provisions of nonbankruptcy law, does not apply.  

Accordingly, the Plan is not subject to the requirements of sections 1129(a)(14)–(16) of the 

Bankruptcy Code, and no party has asserted otherwise. 

N. The Plan Satisfies the “Cram Down” Requirements of Section 1129(b) of the 
Bankruptcy Code. 

49. A plan that has been rejected (or deemed rejected) by an impaired class can be 

confirmed, notwithstanding section 1129(a)(8) of the Bankruptcy Code, if it is “fair and 

equitable” and does not “discriminate unfairly” with respect to that class.55  Here, Class 5 

(Intercompany Claims), Class 6 (Intercompany Interests), Class 7 (Interests in Barneys), and 

Class 8 (Section 510(b) Claims) (each, a “Rejecting Class” and collectively, the “Rejecting 

Classes”) do not receive or retain any property under the Plan and are therefore deemed to reject 

                                                 
55  11 U.S.C. § 1129(b)(1) (“Notwithstanding section 510(a) of [the Bankruptcy Code], if all of the applicable 

requirements of subsection (a) of this section other than paragraph (8) are met with respect to a plan, the court, 
on request of the proponent of the plan, shall confirm the plan notwithstanding the requirements of such 
paragraph if the plan does not discriminate unfairly, and is fair and equitable, with respect to each class of 
claims or interests that is impaired under, and has not accepted, the plan.”). 
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the Plan.  Despite such deemed rejection, the Plan is fair and equitable and does not discriminate 

unfairly with respect to each of the Rejecting Classes and should be confirmed. 

i. The Plan Is Fair and Equitable with Respect to the Rejecting Classes. 

50. A plan is “fair and equitable” with respect to an impaired class of unsecured 

claims or interests that rejects (or is deemed to reject) the plan if, with respect to such a class, the 

plan provides that no holder of a junior claim or interest will receive or retain any property under 

the plan on account of such junior claim or interest.56  The Plan is fair and equitable to Holders 

of Claims and Interests in the Rejecting Classes:  with respect to each Rejecting Class, no Holder 

of a Claim or Interest in a class junior to such Rejecting Class will receive or retain any property 

under the Plan on account of such junior Claim or Interest.57  No party has asserted otherwise. 

ii. The Plan Does Not Discriminate Unfairly with Respect to the 
Rejecting Classes.   

51. Courts considering what it means for a plan to “discriminate unfairly” have boiled 

the question down to whether the proposed discrimination has a reasonable basis and is integral 

to the plan’s feasibility.58  Generally, different treatment based on differences in the legal status 

of otherwise similar claims is not considered unfair.59 

                                                 
56  See 11 U.S.C. § 1129(b)(2)(B), (C); see also 203 N. LaSalle St. P’ship, 526 U.S. at 441–42 (“As to a dissenting 

class of impaired unsecured creditors, [ ] a plan may be found to be fair and equitable only if the allowed value 
of the claim is to be paid in full, or, in the alternative, if the holder of any claim or interest that is junior to the 
claims of such impaired unsecured class will not receive or retain any property on account of such junior claim 
or interest any property.  The latter condition is the core of what is known as the absolute priority rule.”) 
(internal citations and quotation marks omitted). 

57 See Good Decl. ¶ 60; Plan Art. III. 

58  See 7 Collier ¶ 1129.03[3][a] (16th 2019) (“The test thus boils down to whether the proposed discrimination has 
a reasonable basis and is necessary for the reorganization.”); cf. In re 203 N. LaSalle St. P’ship, 190 B.R. 567, 
585 (Bankr. N.D. Ill. 1995) (noting “the lack of any clear standard for determining the fairness of a 
discrimination in the treatment of classes under a Chapter 11 plan” and that “the limits of fairness in this context 
have not been established.”), rev’d on other grounds sub nom. Bank of Am. Nat’l Trust & Sav. Ass’n, 526 U.S. 
434 (1999). 

59  See, e.g., In re Buttonwood Partners, Ltd., 111 B.R. 57, 62 (Bankr. S.D.N.Y. 1990) (“In essence, a plan does 
not ‘discriminate unfairly’ with respect to a dissenting class if the plan protects the legal rights of such class in a 
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52. Here, the Plan does not discriminate unfairly with respect to the Rejecting Classes 

because the Plan’s classification scheme rests on legally permissible rationale and all 

similarly-situated Holders of Claims and Interests will receive substantially similar treatment.60  

No party has asserted otherwise. 

O. The Plan Complies with the Remaining Provisions of Section 1129 of the 
Bankruptcy Code. 

53. The Plan satisfies the remaining provisions of section 1129 of the Bankruptcy 

Code.  First, section 1129(c) of the Bankruptcy Code, which prohibits confirmation of multiple 

plans, is not implicated because there is only one proposed plan.  Second, the purpose of the Plan 

is not to avoid taxes or the application of section 5 of the Securities Act of 1933, and no 

governmental unit (or any other party) has raised an objection to the Plan on these grounds.61  

Lastly, section 1129(e) of the Bankruptcy Code is inapplicable because none of the Debtors’ 

chapter 11 cases is a “small business case.”  Accordingly, the Plan satisfies the requirements of 

section 1129(c), (d), and (e) of the Bankruptcy Code, and no party has asserted otherwise. 

II. The Discretionary Contents of the Plan Are Appropriate under Section 1123(b) of 
the Bankruptcy Code.  

54. The discretionary contents of the Plan are appropriate because, among other 

things, they (a) are the product of arm’s-length negotiations, (b) have been critical to obtaining 

the support of the various constituencies for the Plan, (c) are given for valuable consideration, 

(d) are fair and equitable and in the best interests of the Debtors and their estates, and (e) are 

                                                                                                                                                             
manner consistent with the treatment of other classes whose legal rights are interrelated with the rights of the 
dissenting class.”); 203 N. LaSalle St. P’ship, 190 B.R. at 586 (holding that plan that paid unsecured trade debt 
in full did not “discriminate unfairly” by impairing mortgagee’s similarly-unsecured deficiency claim because 
trade debt was required to be paid in full under “best interests of creditors” test, whereas deficiency claim would 
receive no recovery in a chapter 7 liquidation). 

60  See Good Decl. ¶ 60. 

61  See 11 U.S.C. § 1129(d).   
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consistent with the relevant provisions of the Bankruptcy Code and Second Circuit law.  As set 

forth in detail below, these provisions comply with section 1123(b) of the Bankruptcy Code and 

should be approved, and objections to the Plan’s discretionary contents should be overruled. 

A. The Debtor Release Is Appropriate and Should Be Approved.  

55. Section 1123(b)(3)(A) of the Bankruptcy Code provides that a chapter 11 plan 

may provide for the settlement or adjustment of any claim or interest belonging to the debtor or 

the estate.  Accordingly, the Debtors may release their Estates’ Causes of Action as consideration 

for concessions made by their various stakeholders pursuant to the Plan.62  Article VIII.D of the 

Plan provides for releases by the Debtors, the Wind-Down Debtors, and their Estates of any and 

all Claims and Causes of Action, including any derivative claims, the Debtors could assert 

against each of the Released Parties (the “Debtor Release”). 

56. In considering the appropriateness of debtor releases, courts use the “best interests 

of the estate” standard for approval of a settlement under Bankruptcy Rule 9019 or require a 

showing that granting such releases is a valid exercise of the debtor’s business judgment.63  In 

determining whether such a release is within a debtor’s business judgment, the court need not 

conduct a “‘mini-trial’ of the facts or the merits underlying [each] dispute” and “[t]he settlement 

“need not be the best that the debtor could have obtained.”64  Under this forgiving standard, the 

                                                 
62 See, e.g. In re Charter Commc’ns, 419 B.R. 221, 257 (Bankr. S.D.N.Y. 2009) (“Debtors are authorized to settle 

or release their claims in a chapter 11 plan”); In re WCI Cable, Inc., 282 B.R. 457, 469 (Bankr. D. Or. 2002) (“a 
chapter 11 plan may provide for the settlement of any claim belonging to the debtor or to the estate”). 

63  See In re NII Holdings, Inc., 536 B.R. 61, 98 (Bankr. S.D.N.Y. 2015) (“Courts analyze settlements under 
section 1123 by applying the same standard applied under Rule 9019 of the Bankruptcy Rules . . . ”); 
In re Charter Commc’ns, 419 B.R. at 257 (“When receiving releases in a debtor’s plan, courts consider whether 
such releases are in the best interest of the estate.”). 

64  In re NII Holdings, Inc., 536 B.R. at 99 (citations omitted). 
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“court should instead canvass the [settled] issues [to] see whether the settlement falls below the 

lowest point in the range of reasonableness.”65   

57. Courts considering whether a settlement is within the range of reasonableness 

review “(1) the balance between the litigation’s possibility of success and the settlement’s future 

benefits; (2) the likelihood of complex and protracted litigation, with its attendant expense, 

inconvenience, and delay, including the difficulty in collecting on the judgment; (3) the 

paramount interests of the creditors, including each affected class’s relative benefits and the 

degree to which creditors either do not object to or affirmatively support the proposed settlement; 

(4) whether other parties in interest support the settlement; (5) the competency and experience of 

counsel supporting, and the experience and knowledge of the bankruptcy court judge reviewing, 

the settlement; (6) nature and breadth of releases to be obtained by officers and directors; and 

(7) the extent to which the settlement is the product of arm’s-length bargaining.”66 

58. The Debtor Release is in the best interests of the Debtors’ estates and a sound 

exercise of the Debtors’ business judgment, as it reflects the important contributions, 

concessions, and contributions, as the case may be, made by the Released Parties.  The Debtors 

have determined, after due inquiry, that probability of success in litigation with respect to Claims 

or Causes of Action, if any, against the Released Parties is low and the cost and delay of 

pursuing any such Claims is high—thus, the Debtors are ultimately giving up very little by way 

of the Debtor Release.67  Finally, because the Debtor Release underlies the Plan, which, in turn, 

maximizes the value of the Debtors’ Estates, the Debtor Release ultimately inures to the benefit 

                                                 
65  Id. at 100 (citation omitted). 

66  Motorola, Inc. v. Official Comm. of Unsecured Creditors (In re Iridium Operating LLC), 478 F.3d 452, 462 
(2d Cir. 2007) (citation and internal quotation marks omitted). 

67  See Good Decl. ¶ 23. 
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of all stakeholders.68  For reasons like the foregoing, many courts have approved similar 

debtor-release provisions in other chapter 11 cases in this district.69 

59. Specifically, claims to be released by the Debtor Release were subject to an 

independent investigation undertaken by one of the Debtors’ disinterested directors (the 

“Disinterested Director”) with the assistance of the Debtors’ co-counsel, Katten Muchin 

Rosenman LLP (“Katten”).  The Disinterested Director was responsible for evaluating the 

appropriateness of the Plan’s proposed release and exculpation provisions—particularly with 

regards to the Debtors’ insiders.  The Disinterested Director and Katten focused their 

investigation on whether there existed any colorable claims against the Debtors’ insiders (the 

“Investigation”).  The Investigation spanned six weeks and included thirty-three categories of 

information requests.  The Disinterested Director and Katten received and reviewed over 35,000 

emails and documents and had access to a data room containing an additional approximately 

2,275 documents.  Additionally, over the course of the Investigation, Katten conducted multiple 

interviews, either in person or over the phone with key people from every facet involved in the 

Debtors’ chapter 11 cases.  At the conclusion of the Investigation, the Disinterested Director 

proposed to carve out from the Debtor Release actions determined by Final Order to have 

constituted actual fraud or gross negligence, which carve-out aligns with the Exculpation and is 

reflected in the Proposed Confirmation Order.70 

                                                 
68  For example, the Debtor Release represents the principal consideration provided to Holders of Claims who 

support the Plan.  See Plan Arts.II–III. 

69 See, e.g., In re Deluxe Entertainment Services Group Inc., No. 19-23774 (RDD) (Bankr. S.D.N.Y. October 25, 
2019); In re Hollander Sleep Products, LLC, No. 19-11608 (MEW) (Bankr. S.D.N.Y. Sep. 5, 2019); 
In re Sungard Availability Services Capital, Inc., No. 19-22915 (RDD) (Bankr. S.D.N.Y. May. 2, 2019); 
In re Aegean Marine Petroleum Network Inc., No. 18-13374 (MEW) (Bankr. S.D.N.Y. Mar. 29, 2019); 
In re Nine West Holdings, Inc., No. 18-10947 (SCC) (Bankr. S.D.N.Y. Feb. 27, 2019). 

70  See Plan Art VIII.D; see also Good Decl. ¶¶ 34–35. 
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60. Moreover, the overwhelming approval of the Plan by the Debtors’ stakeholders 

strongly supports the conclusion that the Debtor Release is appropriate.  The Plan, including the 

Debtor Release, was negotiated at arm’s length by sophisticated entities that were represented by 

able counsel and financial advisors and is an integral piece of, and an inducement for parties in 

interest to support, the Plan.  In addition, the Debtors’ managers’ and officers’ active 

participation in the marketing process and the negotiations during the course of these cases merit 

their inclusion as Released Parties for purposes of the Debtor Release.71  Only one party in 

interest—Great American—has objected to the Debtor Release, and, for the reasons set forth in 

part IV below, such objection should be overruled.  Accordingly, the Debtor Release is 

appropriate under applicable law and should be approved. 

B. The Consensual Third-Party Release Is Appropriate and Should Be 
Approved. 

61. In addition to the Debtor Release, Article VIII.E of the Plan provides for 

fully-consensual releases of certain claims held by certain nondebtors against certain other 

nondebtors (the “Third-Party Release”).72  Where procedures for obtaining consent are approved 

in advance and their effects have been fully disclosed in a manner approved by the court, it is fair 

to bind parties in interest to the terms of the approved procedures.73  As with the Debtor Release, 

the Third-Party Release was a material inducement for the support of the Plan and the 

                                                 
71  See Good Decl. ¶ 24. 

72  Consensual nondebtor releases are permissible in this circuit.  See In re Metromedia Fiber Network, Inc., 416 
F.3d 136, 142 (2d Cir. 2005) (“Nondebtor releases may also be tolerated if the affected creditors consent.”); 
Adelphia Commc’ns Corp., 368 B.R. at 268 (“The Seventh Circuit held in Specialty Equipment that consensual 
releases are permissible, and the Metromedia court did not quarrel with that view.”) (footnote omitted). 

73  See, e.g., In re DBSD N. Am. Inc., 419 B.R. 179, 217–29 (Bankr. S.D.N.Y. 2009), aff’d, No. 09-cv-10156 
(LAK), 2010 WL 1223109 (S.D.N.Y. Mar. 24, 2010) (approving nondebtor release as consensual where 
consents were obtained in accordance with court-approved procedures), aff’d in part, rev’d in part on other 
grounds, 627 F.3d 496 (2d Cir. 2010); In re Calpine Corp., No. 05-60200, 2007 WL 4565223, at *10 (Bankr. 
S.D.N.Y. Dec. 19, 2007) (same). 
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concessions it contains.  Each Holder of a Claim or Interest was provided with the opportunity to 

manifest consent to the Third-Party Release in accordance with the Court-approved Solicitation 

Procedures.  Accordingly, the Third-Party Release is consistent with the requirements of case 

law in the Second Circuit and an integral part of the Plan. 

62. Certain parties, like Great American and the Amalgamated Funds, requested that 

the Proposed Confirmation Order expressly provide that they are not Releasing Parties under the 

Plan.  The Debtors have honored all such requests.74  As the Plan makes clear, parties that opt 

out of the Third-Party Release will not be a “Releasing Party” under the Plan.  As such, they lack 

standing to object, their objections should be overruled, and the Third-Party Release should be 

approved. 

C. The Exculpation Provision Is Appropriate and Should Be Approved.  

63. Article VIII.F of the Plan provides that each Exculpated Party shall be exculpated 

from any Causes of Action arising out of acts or omissions in connection with these chapter 11 

cases and certain related transactions, except for acts or omissions that are found to have been 

the product of actual fraud or gross negligence (the “Exculpation”).  Exculpation provisions like 

this one are regularly approved in connection with confirmation of chapter 11 plan.75  The reason 

exculpation provisions are routinely proposed and approved is simple:  the exculpation provision 

and the liability standard it sets represent a conclusion that flows logically from certain findings 

of fact that the Court must reach in confirming the Plan as it relates to the Debtors.  As discussed 

above, the Court must find, under section 1129(a)(3) of the Bankruptcy Code, that the Plan has 

                                                 
74  See, e.g., Proposed Confirmation Order ¶ 124. 

75  See, e.g., In re Deluxe Entertainment Services Group Inc., No. 19-23774 (RDD) (Bankr. S.D.N.Y. October 25, 
2019); In re Hollander Sleep Products, LLC, No. 19-11608 (MEW) (Bankr. S.D.N.Y. Sep. 5, 2019); 
In re Sungard Availability Services Capital, Inc., No. 19-22915 (RDD) (Bankr. S.D.N.Y. May. 2, 2019); 
In re Aegean Marine Petroleum Network Inc., No. 18-13374 (MEW) (Bankr. S.D.N.Y. Mar. 29, 2019); 
In re Nine West Holdings, Inc., No. 18-10947 (SCC) (Bankr. S.D.N.Y. Feb. 27, 2019). 
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been proposed in good faith and not by any means forbidden by law.  These findings apply to the 

Debtors and, by extension, the Debtors’ officers, directors, employees, and professionals, and are 

supported by the evidence in the record that the Plan was negotiated at arm’s length and in good 

faith.  Moreover, the exculpation is consistent with section 1125(e) of the Bankruptcy Code, 

which protects parties who have acted in good faith in furtherance of a plan.76 

64. A properly-tailored exculpation provision, which the Exculpation is, merely 

makes explicit the legal consequences of the “good faith” findings inherent to an order 

confirming a chapter 11 plan where, as here, multiple stakeholder groups came together to 

negotiate an arm’s-length restructuring of the debtor that is fair and equitable and in the best 

interests of the debtor’s estate and creditors.  As Judge Wiles recently explained:   

To some extent, these exculpation provisions are based on the theory that 
court-supervised fiduciaries are entitled to qualified immunity for their actions.  
While the reported case law is thin, however, I think that a proper exculpation 
provision is a protection not only of court-supervised fiduciaries, but also of 
court-supervised and court-approved transactions.  If this Court has approved a 
transaction as being in the best interests of the estate and has authorized the 
transaction to proceed, then the parties to those transactions should not be subject 
to claims that effectively seek to undermine or second guess this Court’s 
determinations.  In the absence of gross negligence or intentional wrongdoing, 
parties should not be liable for doing things that the Court authorized them to do 
and that the Court decided were reasonable things to do.77 

Plan exculpation provisions, accordingly, prevent future collateral attacks against bankruptcy 

proceeding, including the good-faith finding inherent to confirmation of a plan. 

65. Here, the Debtors propose to exculpate the Exculpated Parties whose 

contributions and concessions have made the Plan possible, and no party has objected to the 

Exculpation.  Accordingly, the Exculpation should be approved.  

                                                 
76  See 11 U.S.C. § 1125(e). 

77  In re Aegean Marine Petroleum Network, Inc., 599 B.R. 717, 721 (Bankr. S.D.N.Y. 2019) (internal citations 
omitted). 
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D. The Injunction Provision Is Appropriate. 

66. The injunction provision set forth in Article VIII.G of the Plan (the “Injunction 

Provision”) implements the Plan’s release and exculpation provisions, in part, by permanently 

enjoining all Entities from commencing or maintaining any action against the Debtors, the 

Wind-Down Debtors, the Released Parties, or the Exculpated Parties on account of, in 

connection with, or with respect to any such Claims, Causes of Action, or Interests released, 

exculpated, or settled under the Plan.  The Injunction Provision is necessary and narrowly 

tailored to preserve and enforce the Debtor Release, the Third-Party Release, and the 

Exculpation.78  In addition, pursuant to the Disclosure Statement Order and Bankruptcy 

Rule 3016(c), each Holder of a Claim or Interest was provided with a notice that contained, in 

bold font, the express language of the Debtor Release, the Third-Party Release, the Exculpation, 

and the Injunction.  As such, to the extent the Court finds that the Plan’s Exculpation, Debtor 

Release, and Third-Party Release provisions are appropriate, the Court should approve the 

Injunction Provision. 

E. Cause Exists to Waive the Stay of the Confirmation Order. 

67. Bankruptcy Rule 3020(e) provides that “[a]n order confirming a plan is stayed 

until the expiration of 14 days after the entry of the order, unless the Bankruptcy Court orders 

otherwise.”79  Bankruptcy Rules 6004(h) and 6006(d) provide similar stays to orders authorizing 

the use, sale, or lease of property (other than cash collateral) and orders authorizing a debtor to 

                                                 
78 See Drexel Burnham Lambert Grp., Inc., 960 F.2d at 293 (court may approve injunction provision contained in 

chapter 11 plan where such injunction plays an important part in the plan). 

79 Fed. R. Bankr. P. 3020(e). 
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assign an executory contract or unexpired lease under section 365(f) of the Bankruptcy Code.80  

Each rule also permits modification of the imposed stay upon court order.81 

68. The Debtors submit that cause exists for waiving the stay of entry of the proposed 

confirmation order pursuant to Bankruptcy Rules 3020, 6004, and 6006 such that the proposed 

confirmation order will be effective immediately upon its entry.  The Debtors have undertaken 

great effort to exit chapter 11 as soon as practicable.  Each day the Debtors remain in chapter 11 

they incur additional administrative and professional costs.  In light of the overwhelming support 

for the Plan by the Voting Classes, no parties will be prejudiced by waiver of the stay to facilitate 

the Debtors’ swift emergence from chapter 11.  Accordingly, the Debtors request a waiver of any 

stay imposed by the Bankruptcy Rules so that the proposed confirmation order may be effective 

immediately upon its entry. 

III. Customer-Specific Plan Modifications and Procedures Are Appropriate and Should 
Be Approved. 

A. The Returned Merchandise Claim Procedures Are Appropriate and Should 
Be Approved. 

69. Pursuant to the Sale Order and the Purchase Agreement approved thereby, the 

Debtors’ customers had until November 7, 2019 to return merchandise to the Debtors, after 

which returns would not be honored.  Despite this, certain of the Debtors’ customers returned 

merchandise thereafter (the “Returned Merchandise”). 

70. The Debtors propose to return the Returned Merchandise in accordance with the 

procedures described in that certain form of Notice to Customers Regarding Election of 

Treatment for Returned Merchandise (the “Returned Merchandise Procedures”), attached to the 

                                                 
80 Fed. R. Bankr. P. 6004(h), 6006(d). 

81 Id. 
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Plan Supplement as Exhibit D, pursuant to which parties with Returned Merchandise claims may 

elect treatment thereof.82 

71. The Debtors’ proposed deadline to elect treatment is February 25, 2020, at 

4:00 p.m. (prevailing Eastern Time) (the “Election Deadline”).  Any party that fails to comply 

with the Returned Merchandise Procedures (including the Election Deadline) shall be forever 

barred, estopped, and enjoined from asserting a claim against the Debtors in respect of Returned 

Merchandise, and the Debtors and their property (including, for avoidance of doubt, unclaimed 

property in the Debtors’ possession as of the Election Deadline) shall be forever discharged from 

any and all indebtedness or liability with respect to or arising from such claim. 

72. The Election Deadline allows the debtor and parties in interest to expeditiously 

determine and evaluate the remaining liabilities of the estate, while attempting to give the owners 

of Returned Merchandise an opportunity to get their property back.  In other words, the Election 

Deadline serves as a bar date, and bar dates are integral to the goals of chapter 11.83  The absence 

of such a deadline, in contrast, would prolong creditor uncertainty, increase the costs and 

expenses incurred by debtors in connection with and otherwise delay the claims reconciliation 

process, undercutting one of the principal purposes of bankruptcy law—“provid[ing] debtors and 

                                                 
82  Pursuant to the proposed Returned Merchandise Procedures, the Debtors propose to give Holders of Returned 

Merchandise Claims (as defined in the Returned Merchandise Procedures) the option to elect (a) to assert an 
Administrative Claim against the Debtors for the value of their Returned Merchandise Claim by filing an 
original, written Proof of Administrative Claim (a “Proof of Administrative Claim”), substantially in the form 
attached to the Returned Merchandise Procedures as Exhibit 1 or (b) to contact Stretto via the procedures set 
forth in the Returned Merchandise Procedures to (i) request that Returned Merchandise attributable to such 
Holder be shipped back to the Holder at the Holder’s sole cost and expense or (ii) make arrangements to retake 
possession of Returned Merchandise, in each case in full and final satisfaction of such Holder’s Returned 
Merchandise Claims. 

83  See In re Waterman S.S. Corp., 59 B.R. 724, 726 (Bankr. S.D.N.Y. 1986).   
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creditors with ‘the prompt and effectual administration and settlement of the [debtor’s] 

estate.’”84 

73. Notice by mail, which is appropriate under the circumstances,85 will be provided 

to the owners of Returned Merchandise, all of whom are known to the Debtors.86 

74. These procedures provide owners of Returned Merchandise with sufficient and 

clear notice, opportunity, and process for electing treatment of their property, will facilitate the 

Debtors’ orderly and systematic return thereof and payment of administrative claimants in 

accordance with the Plan, and avoid the chaos of individual claimants seeking payment of 

additional Administrative Claims on a one-off basis.  Accordingly, the Returned Merchandise 

Procedures and related notice should be approved. 

B. It Is Appropriate for the Debtors to Satisfy De Minimis Allowed Customer 
Claims in Cash. 

75. The Proposed Confirmation Order authorizes the Debtors to satisfy a de minimis 

amount of Allowed Claims held by customers in full, in cash, not to exceed certain individual 

(i.e., $2,100) and aggregate (i.e., $25,000) caps.  Consistent with the Bankruptcy Code’s 

                                                 
84  Moses v. CashCall, Inc., 781 F.3d 63, 72 (4th Cir. 2015) (quoting Katchen v. Landy, 382 U.S. 323, 328 (1966)). 

85  For example, Bankruptcy Rule 2002(a)(7) requires that claimants be provided at least 21 days’ notice by mail of 
the time fixed for submitting proofs of claim pursuant to Bankruptcy Rule 3003(c). 

86  See, e.g., In re Enron Corp., No. 01-16034, 2006 WL 898031, at *4 (Bankr. S.D.N.Y. Mar. 29, 2006) 
(“[D]ebtor must send actual notice of the bar date to any known creditor, while constructive notice is generally 
sufficient with an unknown creditor.”); Daewoo Int’l (Am.) Corp. Creditor Trust v. SSTS Am. Corp., No. 02-
9629, 2003 WL 21355214, at *3 (S.D.N.Y. June 11, 2003) (same); Tulsa Prof’l Collection Servs. v. Pope, 485 
U.S. 478, 491 (1988) (where creditor was known or “reasonably ascertainable,” then due process only requires 
“notice by mail or other means as certain to ensure actual notice”).  See also Mullane v. Central Hanover Bank 
& Trust Co., 339 U.S. 306, 317 (1950) (publication is acceptable where it is not “reasonably possible or 
practicable to give more adequate warning,” whereas when names and addresses are available, notice must be 
mailed).  Here, the Debtors have records of all Returned Merchandise that allow them to identify with 
specificity all potential Holders of Returned Merchandise Claims.  Accordingly, the Debtors believe that there 
are no unknown such potential Holders, and respectfully submit that publication notice is unnecessary in this 
instance. 
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prohibition on designation of “classes” of administrative claims in a chapter 11 plan,87 the “cram 

down” requirements of section 1129(b) of the Bankruptcy Code, including unfair discrimination, 

are inapplicable to administrative priority claims asserted under section 503 of the Bankruptcy 

Code.  No rule of law obligates a debtor to pay all administrative claimants on a pari passu 

basis.88  Here, the Debtors propose that it is in the best interests of the estates—and their 

stakeholders—to allow and pay such de minimis claims in full up to a capped amount rather than 

incur the cost and expense of prosecuting objections to such claims. 

76. To the extent this is deemed a modification of the Plan, section 1127(a) of the 

Bankruptcy Code permits a plan proponent to modify a plan “at any time before confirmation,” 

as long as the modified plan satisfies the requirements of section 1122 and 1123 of the 

Bankruptcy Code.  Section 1127(d) of the Bankruptcy Code provides that all stakeholders that 

have previously accepted a plan should also be deemed to have accepted such plan as modified.89  

Proposed modifications must comply with the disclosure requirements set forth in section 1125 

of the Bankruptcy Code,90 but further disclosure is only necessary where the proposed plan 

modification materially and adversely affects a claimant’s treatment.91  Generally, a modification 

                                                 
87  See 11 U.S.C. § 1123(a)(1). 

88  See In re Quantum Foods, LLC, 554 B.R. 729, 736 (Bankr. D. Del. 2016) (“Inequality per se is not to be 
avoided; indeed, reasoned and justified inequality sometimes prevails, usually based on what is in the best 
interest of the estate.”). 

89  Bankruptcy Rule 3019(a) implements section 1127(d) of the Bankruptcy Code by providing that, where a 
proposed modification does not adversely change the treatment of any claim or interest under the plan, it shall 
be deemed accepted by all holders thereof who previously accepted the plan. 

90  11 U.S.C. § 1125(c). 

91  See Resolution Trust Corp. v. Best Prods. Co., 177 B.R. 791, 802 (S.D.N.Y. 1995) (“A material modification 
requires sufficient disclosure to comply with section 1125 of the Bankruptcy Code); see also In re Cellular Info. 
Sys., Inc., 171 B.R. 926, 929 n.6 (Bankr. S.D.N.Y. 1994) (noting that nonmaterial plan modifications do not 
require resolicitation of the plan); In re Sentinel Mgmt. Grp, Inc., 398 B.R. 281, 301–02 (Bankr. N.D. Ill. 2008) 
(“In essence, the issue before the Court is whether the modifications proposed by the Plan Proponents are 
material and adverse.” (emphasis added)). 
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is “adverse” with respect to a creditor if it negatively affects the distribution the creditor would 

receive under the plan.92  In addition, section 1122(b) of the Bankruptcy Code authorizes the 

designation of a “separate class of claims consisting only of every unsecured claim that is less 

than or reduced to an amount that the court approves as reasonable and necessary for 

administrative convenience.”93 

77. The Proposed Confirmation Order authorizes the Debtors to pay customers’

Allowed Claims in amounts less than or equal to $2,100 per claim, not to exceed $25,000 in the 

aggregate.  In light of the nature and quantum of asserted such claims and the anticipated total 

amount of Distributable Cash, the Debtors submit that to do so will have an immaterial—and 

likely net positive—impact on creditor recoveries.94  Accordingly, the Debtors respectfully 

submit that it is appropriate for the Confirmation Order to authorize the Debtors to pay such 

allowed customer claims in full in cash up to the capped amounts. 

IV. Great American’s Limited Objection Should Be Overruled.

78. Great American’s objection—which tellingly fails to cite a single section 1129

requirement applicable to confirmation—presents no legal obstacle to the Plan.95  Great 

American, in relevant part, nonetheless asks for certain “clarifications” to the Plan’s release 

provisions.  Whether it is an objection or a requested clarification, Great American should be 

denied because, as this Court has already ruled, it did not bargain for the rights it now asks the 

92 See id. at 302–03 (noting that miniscule diminution in distribution was adverse, but not material). 

93 11 U.S.C. § 1122(b); see also In re Storberg, 94 B.R. 144, 146 (Bankr. D. Minn. 1988) (“It does not constitute 
unfair discrimination to pay more to the small claims or administrative convenience class described in 
§ 1122(b).”).

94 The Debtors believe the cost and expense saved by streamlining the treatment of Claims in the Convenience 
Class will result in the impact on otherwise Distributable Cash being lower than the amount of the Convenience 
Class Recovery Pool. 

95 In fact, the only citation to the Bankruptcy Code in the Great American Objection appears where it quotes 
directly from the Plan.  See Great American Objection ¶ 5. 
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Court to preserve.  Such “clarification” would, in fact, nullify key components of the Debtor 

Release and thereby destroy the keystone of the Plan.  Accordingly, Great American’s objection 

should be overruled.96 

A. Great American’s Objection to the Debtor Release Should Be Overruled. 

79. The Debtor Release is a sound exercise of the Debtors’ business judgment for the 

reasons set forth herein.  It serves as material consideration for general unsecured creditors, who 

stand to receive no cash recovery, to vote overwhelmingly to accept the Plan.  These creditors 

want the finality and closure that the Plan affords.  And Great American does not (nor can it) cite 

to a single Bankruptcy Code provision—let alone any reported case law—that prevents the 

Debtors from confirming a value-maximizing chapter 11 plan, delivering the best available 

recoveries to its stakeholders, and bringing the Chapter 11 Cases to conclusion. 

80. Great American instead asks for a mere “clarification,” one intended to prolong 

the Chapter 11 process indefinitely so it can pursue litigation claims against the Debtors’ 

stakeholders.  Not only do the Debtors have no economic incentive to support that path forward, 

it has the potential to fundamentally undermine the finality and closure all parties in interest have 

embraced in supporting the Plan.  The confirmation process has made one thing abundantly 

clear: the entire estate is ready to turn the page. 

81. At the hearing to consider the Sale Transaction, the Court voiced its concern that 

there was no request for standing, noting, “[I]f I don’t have that in a motion, I’m not granting 

                                                 
96  With respect to Great American’s other issues and as set forth above, the Debtors have clarified in the Proposed 

Confirmation Order that Great American is neither a “Releasing Party” nor “Released Party” under the Plan.  
Moreover, the Debtors submit that Great American’s other objections with respect to books and records and the 
timing of certain contract rejections have been resolved.  See Good Declaration.  And with respect to case 
closures, the Plan contemplates that at least one case will remain open while the wind down continues.  
Additional relief will be requested to close that remaining case, at which time Great American can interpose 
whichever objection it deems necessary or appropriate. 
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standing.  I’ll just say that out front.”97  Later the Court questioned:  “Show me where [standing] 

is embedded [in the Purchase Agreement]… The word is ‘standing’, ‘standing to bring them,’ 

not the fact that you’re going to buy [the avoidance actions].”98  Counsel for the Purchasers 

could not do so. 

82. On the record, the Purchasers agreed that the exclusion of standing would not 

impede closing of the Sale Transaction.99  The Court entered the Sale Order and the Sale 

Transaction closed on November 1, 2019.  The Estates at all times retained standing to pursue—

and to covenant not to pursue—the Estates’ causes of action.  Great American waited months 

before putting the issue of standing before the Court.100 

83. Subsequent to the Sale Transaction closing, the Debtors, in their business 

judgment, agreed with the Committee that the Estates would not pursue the Estates’ causes of 

action against creditors.  This was perfectly appropriate.  Courts have regularly found that even 

in instances where a debtor or trustee has sold the rights to preference claims through a sale 

order, outside of the plan context, the court may still determine that the purchaser lacks standing 

to pursue such actions.101  Further, even if the Court deigned to consider Great American’s 

request for standing at this time, it should be denied—Great American cannot demonstrate that 

                                                 
97  Oct. 31, 2019 Hr’g Tr. at 40:14–16. 

98  Id. at 41:24–43:5. 

99  Oct. 31, 2019 Hr’g Tr. at 49:1–22. 

100  On January 17, 2020, Great American filed the Motion of the Agent for Entry of an Order Granting (I) Leave, 
Standing, and Authority to Commence and Prosecute Avoidance Actions Under Chapter 5 of the Bankruptcy 
Code and (II) Settlement Authority in Respect of Such Claims [Docket No. 691], the hearing on which was 
subsequently adjourned to March 10, 2020 [Docket No. 720]. 

101  See In re N. Atl. Millwork Corp., 155 B.R. 271, 275 (Bankr. D. Mass. 1993) (finding that standing was not 
transferred in a sale that included “all potential claims and causes of action under Sections 547, 548, 549 and 
550 of the Bankruptcy Code relating to the Seller in the Chapter 11 case”); see also In re S & D Foods, Inc., 
110 B.R. 34 (Bankr. D. Colo. 1990) (dismissing purchaser’s motion to pursue avoidance actions even where 
purchased assets included all avoidance claims under sections 544 to 549 of the Bankruptcy Code).   
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granting standing to Great American would benefit the Estates.102  To the contrary, the release 

and covenant not to sue out the Estates’ causes of action is the lynchpin of the Plan that enjoys 

the overwhelming support of the Debtors’ economic stakeholders.  Great American’s proposed 

language would vitiate the consideration underlying the Plan and destroy the value the Debtors 

(and their creditors) obtain from confirming the Plan and bringing these cases to conclusion.  

Accordingly, Great American’s objection should be overruled. 

V. The Amalgamated Funds’ Objections Should Be Overruled. 

84. The Amalgamated Funds, comprising three employee benefit plans, object to 

confirmation of the Plan, asserting that the Plan fails to satisfy sections 1129(a)(9) and (11) and 

1123(a)(5) of the Bankruptcy Code and that the Debtors’ Solicitation Procedures were flawed.103  

These objections should be overruled.   

85. First and foremost, the Amalgamated Funds lack standing to prosecute an 

objection under section 1129(a)(9) of the Bankruptcy Code:  their claims have been satisfied in 

full, and, in point of fact, the Debtors prefunded the Amalgamated Funds based on anticipated 

obligations through February 2020.  In the event of a shortfall, Great American, pursuant to the 

Agency Agreement, remains responsible for the employee benefit plans managed by the 
                                                 
102  See In re STN Enterprises, 779 F.2d 901, 905 (2d Cir. 1985) (“In order to decide whether the debtor 

unjustifiably failed to bring suit so as to give the creditors’ committee standing to bring an action, the court 
must also examine . . . whether an action asserting such claim(s) is likely to benefit the reorganization estate.”).   

103  The Amalgamated Funds assert that they were not provided with Ballots to vote on the Plan and did not receive 
a Notice to Holders of Administrative, Priority Tax, and Other Priority Claims Regarding Consent to Plan 
Treatment (the “Priority Claim Consent Notice”).  Amalgamated Funds Objection ¶ 22–23.  But the 
Amalgamated Funds did, in fact, receive both a Solicitation Package containing a Class 4 Ballot on account of 
their filed proofs of unsecured claims (e.g., [Claim No. 931]) and, following the Amalgamated Funds’ filing of 
a proof of Administrative Claim, a Solicitation Package containing a Priority Claim Consent Notice.  Such 
Solicitation Packages were mailed to the addresses listed by the Amalgamated Funds on their Proofs of Claim 
and proof of Administrative Claim.  See Affidavit of Service [Docket No. 620] at 109; Affidavit of Service 
[Docket No. 666] at 30.  Moreover, even if the Solicitation Procedures were somehow flawed—which they 
were not—the time for objecting to the Solicitation Procedures, including with respect to the manner in which 
the Debtors solicited consent of Holders of Administrative Claims and Other Priority Claims to “different 
treatment,” as contemplated by section 1129(a)(9) of the Bankruptcy Code, was in connection with the hearing 
to approve the Disclosure Statement and Solicitation Procedures, not on the eve of the Confirmation Hearing. 
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Amalgamated Funds, which obligates will be backstopped by the Estates.  Moreover, the Debtors 

do not anticipate that there will be any obligations to the benefit plans beyond the anticipated end 

of the store closing sales, i.e., February 29, 2020.  To the extent stores remain open and 

employees remain employed, it will be because a party has agreed to fund employee wages and 

benefits.  The Debtors have clarified as much in the Proposed Confirmation Order.104  Finally, as 

set forth above, the Plan provides adequate means for its implementation and is feasible, and, for 

the same reasons set forth above, the Amalgamated Funds’ arguments to the contrary are 

baseless.  Accordingly, the Amalgamated Funds’ objections should be overruled. 

                                                 
104  See Proposed Confirmation Order ¶ 143 (“If the Debtors estimated payment(s) exceed(s) the actual amount due 

and owing to a Benefit Plan for such period, such plan shall return the excess amounts to the Wind-Down 
Debtors upon five Business Days’ written notice.  If the Debtors estimated payment(s) are less than the actual 
amount due and owing for such period, the Debtors shall remit the difference to the applicable Benefit Plan 
upon five Business Days’ written notice.  The Debtors shall have no further payment obligations to any Benefit 
Plan for employee benefit accruals after February 29, 2020, unless the Plan Administrator, in its sole discretion, 
provides written notice of its election to have the Wind-Down Debtors continue participating in a Benefit Plan 
after such time.”). 
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Conclusion 

For all of the reasons set forth herein and in the Supporting Declarations, and as will be 

further shown at the Confirmation Hearing, the Debtors submit that the Plan fully satisfies all of 

the applicable requirements of the Bankruptcy Code.  Accordingly, the Debtors respectfully 

request that the Court enter the proposed Confirmation Order confirming the Plan, overrule any 

remaining objections, and grant such other and further relief as is just and proper. 

Dated:  January 31, 2020 /s/ Joshua A. Sussberg, P.C. 
New York, New York Edward O. Sassower, P.C. 

Joshua A. Sussberg, P.C. 
KIRKLAND & ELLIS LLP 
KIRKLAND & ELLIS INTERNATIONAL LLP 
601 Lexington Avenue 
New York, New York 10022 
Telephone: (212) 446-4800 
Facsimile: (212) 446-4900 
-and-
Chad J. Husnick, P.C.
W. Benjamin Winger (admitted pro hac vice)
KIRKLAND & ELLIS LLP
KIRKLAND & ELLIS INTERNATIONAL LLP
300 North LaSalle Street
Chicago, Illinois 60654
Telephone: (312) 862-2000
Facsimile: (312) 862-2200
-and-
Steven J. Reisman 
KATTEN MUCHIN ROSENMAN LLP 
575 Madison Avenue 
New York, New York 10022 
Telephone: (212) 940-8800 
Facsimile: (212) 940-8776 

Co-Counsel for the Debtors and Debtors in Possession 
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EXHIBIT A 

Objection Summary Chart 
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Plan Objections and Non-Consents 

Objecting Party Summary Resolution 

ADP, Inc. (“ADP”) 
[Dkt. 681] 

1. ADP objections to the assumption of the Master Agreement without the
assumption of the addendum thereto.

2. ADP believes the cure amount is $234,488.87.

The Debtors believe this objection will be resolved this objection 
pursuant to language included in the Confirmation Order. 
See Confirmation Order, ¶ 141. 

Aetna Life Insurance 
Company (“Aetna”) 
 [Dkt. 684] 

1. Objects to Debtor’s failure to provide adequate assurance of performance.

2. Aetna typically advances payments to the Debtors

3. Aetna believes the proper cure amount is $50,687.86

The Debtors believe this objection will be resolved pursuant to 
language included in the Confirmation Order. 
See Confirmation Order, ¶ 140. 

New York-New Jersey 
Regional Joint Board 
(the “Union”) 

[Dkt. 686] 

1. The Union does not consent to the treatment of its alleged administrative
claims.

2. The Union objects to confusion regarding the effective date of the Plan and
the sales end date as it pertains to employees working under the CBA.

3. Insufficient basis given for releases.

4. No basis to identify Class 3 members or their claim amounts.

5. No showing that the confirmation won’t be shown by liquidation or need
for further reorganization (§1129(a)(11)).

6. No showing that there are adequate means for the Plan’s implementation
(§ 1129(a)(5)).

7. Suggest Structured dismissal may be preferable

The Debtors have resolved this objection pursuant to language 
included in the Confirmation Order.  See Confirmation Order, ¶ 
134–139. 

GA Retail, Inc. 
(“Agent”) 
[Dkt. 687] 

1. Objects to timing of rejection of leases and contracts necessary under
Agency Agreement

2. Requests clarification in plan regarding Agent’s status as “not a Releasing
Party” and reserves their right to certain causes of action

3. Objects to closure of all Chapter 11 cases before complete resolution of
Agent’s causes of action

4. Requests originals or true copies of all books and records potentially
relevant to Agent’s causes of action, assets, and the Sale.

The Debtors believe the Agent’s arguments are wrong on the facts 
and law, as more fully set forth in the Confirmation Brief. 
See Confirmation Brief, ¶¶ 78–83. 
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Google LLC (“Google”) 

[Dkt. 688] 

1. The Plan must satisfy all requirements of 1129(a) or the Plan may be
crammed down only if all applicable requirements of §1129(a) (other than
subsection 8) are met, the plan is “fair and equitable,” and “does not
discriminate unfairly.”

2. Google does not consent to the treatment of its alleged administrative
claims under the Plan.

Pursuant to that certain Stipulation Regarding Allowance of 
Administrative Expense Claim [Docket No. 748], Google “supports 
the Plan and consents to the treatment of its Administrative Expense 
Claim[.]”  

Amalgamated Retail 
Retirement Fund et al. 
(the “Funds”) 

[Dkt. 690] 

1. Claims the Debtors failed to pay postpetition retirement contributions to
the Funds’ employees.

2. Funds do not consent to the treatment of its alleged administrative claims
under the Plan.

3. States that the Plan contemplates the Debtors continue to operating post-
Effective Date but does not give adequate means for implementing such a
situation.  §1129(a)(5).

4. States that the Debtors have failed to make a showing that confirmation is
not likely to be followed by liquidation or further reorganization.
§ 1129(a)(11).

5. States that the Retirement Fund and the Plus Plan did not receive the
consent/non-consent forms for administrative creditors despite properly
filing administrative claims.

The Debtors belief they have satisfied the Funds claims and their 
objection is moot.  See Confirmation Brief, ¶ 84. 
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