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Counsel to Debtors and Debtors-in-Possession 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 )  
In re: ) Chapter 11 
 )  
SIZMEK INC., et al.,1 ) Case No. 19-10971 (SMB) 
 )  
    Debtors. ) (Jointly Administered) 
 )  

THIRD SUPPLEMENT TO DEBTORS’ MOTION FOR AN ORDER AUTHORIZING  
AND APPROVING A PRIVATE SALE OF DEBTOR SELLER’S PORTION OF  
THE ADSERVER BUSINESS FREE AND CLEAR OF ALL LIENS, CLAIMS, 

ENCUMBRANCES, AND OTHER INTERESTS, AND GRANTING RELATED RELIEF 

The above-captioned debtors and debtors in possession (collectively, “Debtors”) 

respectfully provide the following third supplement (the “Third Supplement”)2 to Debtors’ Motion 

for an Order Authorizing and Approving a Private Sale of Debtor Seller’s Portion of the AdServer 

                                                 
1 Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification number, 

include:  Sizmek Inc. (4624); Point Roll, Inc. (3173); Sizmek DSP, Inc. (2319); Sizmek Technologies, Inc. (6402); 
Wireless Artist LLC (0302); WirelessDeveloper, Inc. (9686); X Plus One Solutions, Inc. (8106); and X Plus Two 
Solutions, LLC (4914).  The location of Debtors’ service address for purposes of these chapter 11 cases is:  401 
Park Avenue South, 5th Floor, New York, NY 10016. 

2  A detailed description of Debtors and their businesses, and the facts and circumstances supporting this 
Supplement and Debtors’ chapter 11 cases, are set forth in greater detail in the Declaration of Sascha Wittler, 
Chief Financial Officer of Sizmek Inc., (I) in Support of Chapter 11 Petitions and First Day Pleadings, and 
(II) Pursuant to Local Rule 1007-2 [Dkt. 13], filed on April 2, 2019, and the Supplemental Declaration of Sascha 
Wittler, Chief Financial Officer of Sizmek, Inc. (I) in Support of Chapter 11 Petitions and First Day Pleadings, 
and (II) Pursuant to Local Rule 1007-2 [Dkt. 54], filed on April 9, 2019 (together, the “First Day Declaration”). 
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Business Free and Clear of All Liens, Claims, Encumbrances, and Other Interests, and Granting 

Related Relief [Dkt. 210] (the “Sale Motion”).3 

1. Debtors file this Third Supplement to inform the Court, creditors, and all parties in 

interest that in connection with the Amended Asset Purchase Agreement between the Sellers and 

Amazon, Cerberus Business Finance, LLC (“Cerberus”), in its capacity as First Lien Agent, 

entered into a letter agreement (the “Letter Agreement”) with Amazon, a copy of which is attached 

as Exhibit A. The Letter Agreement provides, among other things, that Cerberus consents to the 

Amended Asset Purchase Agreement and the transaction contemplated thereby (the 

“Transaction”).  The Letter Agreement further provides that Cerberus agrees not to withdraw, 

amend, or revoke (or cause to be withdrawn, amended, or revoked) its consent of the Transaction.  

Cerberus also agrees to support and reasonably cooperate with Amazon to take all reasonable 

actions necessary to obtain Court approval of the Transaction in accordance with the Amended 

Asset Purchase Agreement.   

2. The Letter Agreement provides that it shall automatically terminate if (x) the Court 

refuses to approve the Transaction in accordance with the Amended Asset Purchase Agreement at 

a hearing duly held for such purpose; (y) the Closing does not occur on or before June 30, 2019 

(unless Cerberus agrees in writing in its sole discretion to an extension of such deadline); or (z) 

Amazon takes any action to impede or otherwise not support before the Court the making of the 

Direct Cerberus Payment in an amount, approved by the Court, that is consistent with the 

obligations under the Amended Asset Purchase Agreement and the Letter Agreement; provided, 

however, such agreement by Amazon shall not interfere with Amazon’s rights to enforce the 

                                                 
3  Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the 

Sale Motion, First Supplement, or Second Supplement, as applicable.  
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Amended Asset Purchase Agreement or the Letter Agreement or object to any actions in 

contravention thereof.  

Reservation of Rights 

3. Nothing contained in this Third Supplement shall be construed as a limitation on 

Debtors’ right to make further inquiries regarding the value of any offer to purchase the AdServer 

business, or an admission as to which offer is the highest and best offer for the AdServer business.   

Notice 

4. Debtors will provide notice of this Supplement in accordance with the Order 

Establishing Certain Notice, Case Management, and Administrative Procedures [Dkt. 103].  

Debtors submit that, in light of the nature of the relief requested, no other or further notice need 

be given. 

Dated:  June 16, 2019 /s/ Steven J. Reisman 
 New York, New York KATTEN MUCHIN ROSENMAN LLP 

 

Steven J. Reisman 
Jerry L. Hall (admitted pro hac vice) 
Cindi M. Giglio 
575 Madison Avenue  

 New York, NY 10022 
 Telephone: (212) 940-8800 
 Facsimile:  (212) 940-8876 
 Email:        sreisman@kattenlaw.com 
                    jerry.hall@kattenlaw.com 

cindi.giglio@kattenlaw.com  
-and- 

Peter A. Siddiqui (admitted pro hac vice)  
KATTEN MUCHIN ROSENMAN LLP  
525 W. Monroe Street 
Chicago, IL 60661  
Telephone: (312) 902-5455 
Email:         peter.siddiqui@kattenlaw.com  

 Counsel to Debtors and Debtors-in-Possession              



 

 

Exhibit A  
June 14, 2019 Letter Agreement among Cerberus and Amazon 
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Cerberus Business Finance, LLC 
875 Third Avenue 

New York, NY 10022 
 

June 14, 2019 
 

Amazon.com, Inc. 
410 Terry Avenue North 
Seattle, Washington 98109 
 

Re: Asset Purchase Agreement 
 
Ladies and Gentlemen: 
 

Reference is hereby made to that certain Asset Purchase Agreement dated as of May 
31, 2019 (the "Purchase Agreement", as amended on June 14, 2019), by and among Sizmek 
Technologies, Inc., a Delaware corporation ("Sizmek"), Sizmek Technologies Ltd., an Israeli 
company ("Sizmek Israel"), Sizmek Technologies Ltd., a company incorporated in England and 
Wales ("Sizmek UK" and, together with Sizmek Israel and Sizmek, collectively, the "Sellers"), 
and Amazon.com, Inc., a Delaware corporation ("Amazon").  Capitalized terms used, but not 
otherwise defined herein, shall have the meanings given such terms in the Purchase 
Agreement. 

 
Pursuant to Section 9.9 of the Purchase Agreement, it is a condition to Amazon's 

obligation to consummate the Closing under the Purchase Agreement that Cerberus Business 
Finance, LLC, a Delaware limited liability company, in its capacity as First Lien Agent 
("Cerberus"), deliver this letter agreement (the "Consent") to Amazon. In furtherance thereof, 
Cerberus hereby agrees as follows: 

 
1. Cerberus shall comply with and be bound by the obligations of Sizmek and the Sellers 

set forth in Section 8.18(a), Section 8.18(b), Section 8.18(c) and Section 8.18(d) of the 
Purchase Agreement; 

 
2. Cerberus shall leave in the Sellers all amounts that the Sellers are required to pay over 

to Amazon after the Closing under the terms of the Purchase Agreement or under the 
Transition Services Agreement; 
 

3. Cerberus consents to the Transaction and the terms of the Purchase Agreement;  
 

4. Cerberus agrees to support and reasonably cooperate with Amazon to take all 
reasonable actions necessary to obtain the Bankruptcy Court’s approval of the 
Transaction in accordance with the Purchase Agreement; provided, that in no event will 
any such support or cooperation require Cerberus to incur any material fees, costs or 
expenses or otherwise pay any amount, other than any costs associated with (i) filing a 
statement in support of the Transaction with the Bankruptcy Court and (ii) having 
counsel appear at the hearing to approve the Purchase Agreement, in support of the 
Transaction and Amazon; 
 

5. Cerberus agrees not to withdraw, amend, or revoke (or cause to be withdrawn, 
amended, or revoked) its consent of the Transaction; 
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6. Cerberus agrees to not, directly or indirectly, object to, delay, impede, or take any other 
action to interfere with or delay, directly or indirectly, the Transaction, or propose, 
support, or take any other action, directly or indirectly, in support of any other sale, 
disposition, or chapter 11 plan for any of the Purchased Assets, other than the 
Transaction; 
 

7. Cerberus agrees to be bound by section 8.16 of the Purchase Agreement as if it was a 
"Seller" as such term is used in section 8.16 of the Purchase Agreement; 

 
8. Cerberus agrees not to, directly or indirectly, take any action or support, encourage or 

cause another person to take any action that is inconsistent with its obligations under 
this Consent;  
 

9. Cerberus agrees not to sell, transfer or otherwise dispose of any of its claims against the 
Sellers prior to the earlier of (i) the consummation of the Transaction or (ii) the 
termination of the Purchase Agreement; and  
 

10. Cerberus agrees not to credit bid for the Purchased Assets in opposition to the 
Transaction. 

 
Notwithstanding anything to the contrary herein, this Consent shall automatically terminate 

in its entirety and be of no further force or effect if (x) the Bankruptcy Court refuses to approve 
the Transaction in accordance with the Purchase Agreement at a hearing duly held for such 
purpose; (y) the Closing does not occur on or before June 30, 2019 (unless Cerberus agrees in 
writing in its sole discretion to an extension of such deadline); or (z) Amazon takes any action to 
impede or otherwise not support before the Bankruptcy Court the making of the Direct Cerberus 
Payment (as such term is defined and used in the Sale Order) in an amount, approved by the 
Bankruptcy Court, that is consistent with the obligations under the Purchase Agreement and this 
Consent; provided, however, such agreement by Amazon shall not interfere with Amazon's 
rights to enforce the Purchase Agreement or this Consent or object to any actions in 
contravention thereof.  

 
This Consent shall be effective immediately as of the date above.  It is understood and 

agreed by Cerberus that money damages may be an insufficient remedy for any breach of this 
Consent and Amazon shall be entitled to seek specific performance and injunctive or other 
equitable relief as a remedy of any such breach. 

 
This Consent sets forth the entire understanding of the parties with respect to the subject 

matter hereof, supersedes all existing agreements among them concerning such subject matter, 
including without limitation, the Consent executed by Cerberus as of June 5, 2019, and may be 
modified only by a written instrument duly executed by the party to be charged. This Consent  
shall be binding upon and inure to the benefit of the parties hereto, and their permitted 
successors and assigns. Nothing herein, expressed or implied, is intended to or shall confer on 
any Person other than Amazon any rights, remedies, obligations or liabilities under or by reason 
of this Consent  This letter agreement shall be governed by and construed in accordance with 
the laws of the State of New York. 
 

[Signature page follows] 
 



IN WITNESS WHEREOF, the undersigned has executed this Consent as of the date first written

above.

CERBERUS BUSINESS FINANCE, LLC,
in its capacity as First Lien Agent

~~

By;/'~ -

Title: ~h :c ~' o~~~.,1.,,~ vr~~~~ r~, ~-
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