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Counsel to Debtors and Debtors-in-Possession 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 )  
In re: ) Chapter 11 
 )  
SIZMEK INC., et al.,1 ) Case No. 19-10971 (SMB) 
 )  
    Debtors. ) (Jointly Administered) 
 )  

SUPPLEMENT TO DEBTORS’ MOTION FOR AN ORDER AUTHORIZING AND 
APPROVING A PRIVATE SALE OF THE DEMAND SIDE PLATFORM AND THE 

DATA MANAGEMENT PLATFORM FREE AND CLEAR OF ALL LIENS, CLAIMS, 
ENCUMBRANCES, AND OTHER INTERESTS, AND GRANTING RELATED RELIEF 

The above-captioned debtors and debtors in possession (collectively, “Debtors”) 

respectfully state the following in support of this supplement (this “Supplement”)2 to Debtors’ 

Motion for of an Order Authorizing and Approving a Private Sale of the Demand Side Platform 

                                                 
1 Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification number, 

include:  Sizmek Inc. (4624); Point Roll, Inc. (3173); Sizmek DSP, Inc. (2319); Sizmek Technologies, Inc. (6402); 
Wireless Artist LLC (0302); WirelessDeveloper, Inc. (9686); X Plus One Solutions, Inc. (8106); and X Plus Two 
Solutions, LLC (4914).  The location of Debtors’ service address for purposes of these chapter 11 cases is:  401 
Park Avenue South, 5th Floor, New York, NY 10016. 

2  A detailed description of Debtors and their businesses, and the facts and circumstances supporting this 
Supplement and Debtors’ chapter 11 cases, are set forth in greater detail in the Declaration of Sascha Wittler, 
Chief Financial Officer of Sizmek Inc., (I) in Support of Chapter 11 Petitions and First Day Pleadings, and 
(II) Pursuant to Local Rule 1007-2 [Dkt. No. 13], filed on April 2, 2019, and the Supplemental Declaration of 
Sascha Wittler, Chief Financial Officer of Sizmek, Inc. (I) in Support of Chapter 11 Petitions and First Day 
Pleadings, and (II) Pursuant to Local Rule 1007-2, filed on April 9, 2019 (together, the “First Day Declaration”). 
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and the Data Management Platform Free and Clear of All Liens, Claims, Encumbrances, and 

Other Interests, and Granting Related Relief  [Dkt. No. 78] (the “Sale Motion”):3 

Relief Requested 

1. Pursuant to the Sale Motion and this Supplement, Debtors seek entry of an order 

(the “Sale Order”), substantially in the form attached to the Sale Motion as Exhibit A, authorizing 

and approving (i) the Sellers’ entry into the APA attached to the Sale Order as Exhibit 1; (ii) 

authorizing the Sellers to pay a break-up free and expense reimbursement to the Buyer, under 

certain conditions set forth in the APA; and (iii) the sale of the Purchased Assets (as defined in the 

APA) free and clear of all Liens.  Such Liens will attach to the proceeds received by Debtors from 

such sale with the same validity, extent, and priority as had attached to the Purchased Assets 

immediately prior to the sale.    

Jurisdiction and Venue 

2. This Court has jurisdiction to consider the Sale Motion and this Supplement under 

28 U.S.C. §§ 157 and 1334.  This is a core proceeding under 28 U.S.C. § 157(b).  Venue of these 

cases, the Sale Motion, and this Supplement in this district is proper under 28 U.S.C. §§ 1408 and 

1409. 

3. The relief requested in the Sale Motion and this Supplement is proper under 

Bankruptcy Code Sections 105, 363, and 365, Bankruptcy Rules 2002, 6004, 6006, 9007, and 

9014, Local Bankruptcy Rules 6004-1 and 6006-1, and the Guidelines for the Conduct of Asset 

Sales promulgated by General Order M-383 of the Bankruptcy Court. 

                                                 
3  Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the 

Sale Motion.  
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Background 

4. Sizmek Inc., together with its Debtor and non-Debtor affiliates, is a leading online 

advertising campaign management and distribution platform for advertisers, media agencies, and 

publishers. As of the Petition Date, Debtors and their non-Debtor affiliates had approximately 

1,114 employees worldwide. Debtors and their non-Debtor affiliates assist their clients with 

engaging a broad consumer audience in 19 countries across multiple online media channels by 

facilitating the implementation of targeted, data-driven advertising strategies that encompass all of 

the technology and intelligence necessary to execute effective global advertising campaigns.  

Debtors are headquartered in New York, New York, with operations and assets in the United States 

and abroad. As of the Petition Date, Debtors have approximately $172 million of funded 

indebtedness. 

5. Debtors filed the Sale Motion on April 19, 2019, seeking, among other things, 

approval of the sale of Purchased Assets, the assumption and assignment of certain executory 

contracts and leases, and the granting of related relief. 

6. Debtors hereby supplement the Sale Motion to disclose additional information 

related to the contemplated sale transaction.  

A. Buyer’s Employment Offers to Key Employees and Management  

7. Pursuant to the Sale Motion, Debtors informed the Court that the Buyer intends to 

continue the DSP business and offer employment to many of the current employees of the Sellers’ 

DSP business unit.  

8. The Buyer has informed Debtors that, if the sale is approved, the Buyer also will 

seek to employ and/or retain as consultants certain key employees and management of Debtors in 

connection with its continuation of the DSP business. The Buyer believes these potential 
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employees and consultants possess critical knowledge and skills which are important to the success 

of the DSP business in the hands of the Buyer.  

9. Certain of these key employees and management have discussed employment 

opportunities with the Buyer, and, in some cases, have received offers of employment from the 

Buyer. While several of the employees discussed below were not involved in Debtors’ decision to 

sell the Purchased Assets, Debtors disclose their current interests in the sale out of an abundance 

of caution, as follows: 

a. Mark Grether:  Mark Grether is currently employed by Debtors as Chief 
Executive Officer.  He also sits on the Board of Directors of each Debtor and 
approved the transaction contemplated by the Sale Motion and the APA.  While 
Mr. Grether has not received an offer of employment from the Buyer, the Buyer is 
interested in retaining Mr. Grether, potentially as a consultant.  

b. Markus Plattner: Markus Plattner is currently the Chief Technology Officer of 
Debtors.  Though he is not employed by Debtors, he is a key officer of the 
enterprise. The Buyer is interested in offering employment to Mr. Plattner but has 
not yet extended a formal offer. 

c. Michael Caprio:  Michael Caprio is currently employed by Debtors as Chief 
Growth Officer. Mr. Caprio is a key employee and officer of Debtors, and he has 
been involved, in consultation with Mr. Grether, in management decisions related 
to employment matters relating to the sale. Mr. Caprio has received an 
employment offer from the Buyer. Mr. Caprio has received an employment offer 
from the Buyer. 

d. Josh Korin:  Josh Korin is currently employed by Debtors as Managing Director 
of Data Enablement. Though Mr. Korin is a key employee of Debtors’ DSP 
business, he has not been involved in management decisions related to the sale. 
Mr. Korin has received an employment offer from the Buyer.  

e. Hardeep Bindra: Hardeep Bindra is currently employed by Debtors as Managing 
Director of Real-Time Value Creation. Though Mr. Bindra is a key employee of 
Debtors’ DSP platform, he has not been involved in management decisions 
related to the sale. Mr. Bindra has received an employment offer from Buyer.  

10. The sale contemplated by the Sale Motion and the APA was also approved by a 

director of Debtors, Tom Smith, who is not interested in the proposed sale.  Mr. Smith is the board 
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designee of Debtors’ sponsor. The Buyer has not discussed, and will not be extending, an 

employment or consulting offer to Mr. Smith.  

11. Debtors submit that approval of the Sale Motion and the APA and the 

consummation of the transactions contemplated thereby is in the best interest of Sellers, their 

estates, creditors, stakeholders, and other parties in interest.  

Reservation of Rights 

12. Nothing contained in this Supplement is or should be construed as (a) admitting to 

the validity of any claim against Debtors; (b) waiving Debtors’ rights to dispute any claim on any 

grounds; (c) promising to pay any claim; or (d) assuming or rejecting any executory contract or 

unexpired lease pursuant to Bankruptcy Code Section 365.  

Motion Practice  

13. Except with regard to the Sale Motion, this Supplement includes citations to the 

applicable rules and statutory authorities upon which the relief requested herein is predicated and 

a discussion of its application to this Supplement. Accordingly, Debtors submit that this 

Supplement satisfies Local Bankruptcy Rule 9013-1(a). 

Notice 

14. Debtors will provide notice of this Supplement to the following parties and/or their 

respective counsel, as applicable: (a) the U.S. Trustee; (b) the holders of the 50 largest unsecured 

claims against Debtors (on a consolidated basis); (c) the Prepetition Secured Parties (as defined in 

the First Day Declaration); (d) the United States Attorney’s Office for the Southern District of 

New York; (e) the Internal Revenue Service; (f) the United States Securities and Exchange 

Commission; (g) the attorneys general in the states where Debtors conduct their business 

operations; (h) any party that has requested notice pursuant to Bankruptcy Rule 2002; and (i) 
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counsel for the Committee. Debtors submit that, in light of the nature of the relief requested, no 

other or further notice need be given. 

No Prior Request 

15. No prior request for the relief sought in this Supplement has been made to this or 

any other court. 

WHEREFORE, Debtors respectfully request that the Bankruptcy Court enter an order, 

substantially in the form attached to the Sale Motion as Exhibit 1, granting the relief requested in 

the Sale Motion and such other and further relief as is just and proper. 

 

Dated:  April 26, 2019 /s/ Steven J. Reisman  
New York, New York KATTEN MUCHIN ROSENMAN LLP 

 

Steven J. Reisman, Esq. 
Jerry L. Hall, Esq. (admitted pro hac vice) 
Cindi M. Giglio, Esq. 
575 Madison Avenue  

 New York, NY 10022 

 Telephone: (212) 940-8800 
 Facsimile:  (212) 940-8876 
 Email:        sreisman@kattenlaw.com 
                    jerry.hall@kattenlaw.com 

cindi.giglio@kattenlaw.com  
 
-and- 
 
Peter A. Siddiqui, Esq. (admitted pro hac vice)  
KATTEN MUCHIN ROSENMAN LLP  
525 W. Monroe Street 
Chicago, IL 60661  
Telephone: (312) 902-5455 
Email:         peter.siddiqui@kattenlaw.com  

        
Counsel to Debtors and Debtors-in-Possession              
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